








CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE, 
MAY TERM, 1850. 





No. 55.—Tuomas P. Exxins, plaintiff in error, vs. Winu1am H. 
Epwarps, defendant. 


[1.] When a creditor takes a mortgage to secure the payment of a promissory 
note, and the remedy on the latter is barred by the Statute of Limitations, 
his remedy, on the mortgage, is not necessarily barred—the debt being un- 
paid—but the creditor may avail himself of the statutory remedy to fore- 
close his mortgage, in satisfaction of his debt. 


Motion for foreclosure of mortgage. Tatnall Superior Court, 
October Term, 1849. Decided by Judge Hott. 


This was an application to foreclose a mortgage upon land ; 
resisted on the ground that the notes, to secure which, the mort- 
gage was given, were barred by the Statute of Limitations. The 
Court held, that the action on the notes being barred, there was 
no remedy upon the mortgage, and dismissed the petition for 
foreclosure. The correctness of this decision is the only question 
involved in this cause. 


R. M. Cuaron, for plaintiff in error, cited— 
Bank of Metropolis vs. Gutischlich, 14 Pet. 32. Thayer vs. 


Mann, 19 Pick, 535. Miller vs. Helm, 2 Smedes & Marshall, 
697. 5 Id. 651. 1 Bland. Ch. Rep. 281. 1 Comstock, 500. 
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Cole vs. Saxby, 3 Esp. R. 81, 160. 1 Ala. (N. S.) 743, *4, 
Rigby vs. Great Western R. R. Co. 14 Meeson §& Welsby, 815, 
716. Angel on Lim. 486, 488, 490. 6 Ga. Rep. 170. 3 
Bingh. 329. Bell vs. Morrison, 1 Peters, 351. 3 Johns. Ch. 218. 
13 East. 439. 2 Barn. & Ad. 413. Prince's Dig. 228, ’9, 
423, ’4. 








Scuvey and Jenxins, for defendant in error, cited— 


Green vs. Hart, 1 Johns. 580. Jackson ex dem. Barclay vs. 
Blodget, 5 Cow. 202. 7 Wend.94. Hotchkiss, 621, ’2, 542. 


Judge Nisset, being indisposed, did not preside in the first 
four cases decided at this term. 


By the Court—Wakrner, J. delivering the opinion. 


[1.] When a mortgage has been taken, to secure the payment 
of a promissory note, and the remedy on the note is barred by 
the Statute of Limitations, is the remedy on the mortgage also 
barred? ‘We think not, for the reason, that the creditor stipu- 
lated, by contract, for two remedies against his debtor, toenforce - 
the collection of his demand. One remedy was by suit upon the 
note, and having obtained judgment for the amount of the note, 
such judgment would bind all the property of the defendant. 
The other remedy was upon the mortgage, by petition and fore- 
closure, in the manner pointed out by the Statute. By this latter 
remedy, the creditor can sell the mortgaged property, in satisfac- 
tion of his debt. The creditor may pursue both remedies at the 
same time, until he obtains satisfaction of his debt. Although 
the remedy on the note may be barred, after the expiration of 
six years, yet, the debt is not extinguished. Suit may be main- 
tained on a new promise to pay, and the note given in evidence 
as the consideration of such new promise. 

Because the remedy on the note is barred by the Statute in six 
years, it does not follow that the creditor’s remedy on the mort- 
gage, being a sealed instrument, is also barred. The creditor’s 
remedy on the mortgage is not barred until twenty years—the 
debt being unpaid. If the debt, or duty, is still owing, the cred- 
itor may adopt any lawful and appropriate remedy, for its en- 
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forcement. See Miller vs. Helm, 2 Smedes & Marshall's Rep. 
697. Doe ex dem. Duvall’s heirs vs. McLosky, 1 Ala. Rep.(N. 
S.) 744. 

Let the judgment of the Court below be reversed. 











No. 56—Joun Lynen, administrator of R. Black, deceased, 
plaintiff in error, vs. Moses Pressey, et al. defendants. 


[1.] The levy and claim of personal property does not nec€ssarily preclude 
the re-levy of the ft. fa. pending the claim. 


[2.] Proof that the levy was dismissed by counsel for plaintiff in fi. fac for 
want of evidence to condemn the property, at the trial, satisfactorily ac- 
counts for the levy, so as to authorize the execution to proceed. 


[3.] The levy of an execution on personal property, sufficient to pay it, is 
not, per se, an extinguishment of the debt, but a satisfaction, sub modo, only, 


[4.] While the release or dismissal of a levy on personal property—the 
judgment being unsatisfied—might not operate as a discharge of the exe- 
cution, as hetween plaintiff and defendant, the effect might be very differ- 
ent where the rights of third persons were concerned, upon a proper case 
made. 


Levy and claim, in Putnam Superior Court. Decision by 
Judge Jounson, March Term, 1850, 


This was an issue, upon a claim interposed by Moses Pressley, 
to property levied on by an execution in favor of plaintiff in er- 
ror vs. Simeon Fuller, Jr. and Simeon Fuller. Upon the trial, 
the execution was offered in evidence, upon which appeared a 
former levy, as follows : 


“ Levied this fi. fa. on the following named negroes : ates 
a man, and Elias, a man, this 31st day of May. 
W. T. SALMONS, Sheriff. 
“Claim interposed by James M. Pressley, agent for Moses 











328 SUPREME COURT OF GEORGIA. 








ae ae ee 





Lynch vs. Pressley et al. 





Pressley, for Clayton, one of the negroes, and, also, Elias, claim- 
ed by Sion Lee, for the other named negro. June 2d, 1847. 
W. T. SALMONS, Sheriff.” 


On objection by claimant, the Court decided, “ That the f. fa. 
could not be given in evidence, on the ground that the levy was 
evidence of satisfaction of the execution, and that the plaintiff 
must prove, either that it was insufficient, or that the proceeds 
were applied to some prior lien, or that it was otherwise unpro- 
ductive, without his fault.” To which decision plaintiff excepted. 

Plaintiff then proved by Junius A. Wingfield, that he caused 
the levy to be made, and prosecuted the same as attorney, before 
the Inferior Court, and finding that the evidence was insufficient 
to subject the property to the fi. fa. the levy was dismissed, and 
for that reason alone. In reply to question by claimant’s coun- 
sel, he stated, that since the dismissal of the levy, he had ascer- 
tained the facts connected with the title to the negroes, and now 
knew facts enough to condemn the property as subject to- the 
ji. fa. 

The Court held the evidence insufficient to rebut the presump- 
tion of payment, and decided that the evidence showed that the 
levy was made unproductive by the plaintiff in 7. fa. through - 
his counsel, in dismsssing the levy. 

To this decision plaintiff in 7. fa. by his counsel, excepted, 
and these two questions are submitted to this Court for review. 


MerriwetueR, for plaintiff in error. 
N. G. Foster, for defendant. 
By the Court—Lumprkin, J. delivering the opinion. 


[1.] Can an execution which has been levied on personal pro- 
perty, which is claimed by a third person, be re-levied until the 
claim is disposed of? We are not prepared to say that it could 
not. A distress which will answer only part of the rent, may be 
followed up by immediately distraining again. Bradley on Dis- 
tress, 130. Any other doctrine would be ruinous to creditors. A 


“levy is made on a modicum of property, which, at a fair sale, 


would not pay a tithing of the debt—a horse, for instance, to sat- 
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isfy a fi. fa. of a thousand dollars. A_ claim is interposed. Is 
the plaintiff compelled to wait until this issue is decided, before 
he can re-levy? And are his hands so tied, that the debtor may 
eloign the rest of his effects, and thus defeat the judgment? We 
apprehend not. 
_ |2.] As to the other question made in the record, whether or 
not the levy was satisfactorily accounted for, we hold that it was. 
Plaintiff’s attorney testified, that at the trial he dismissed the levy, 
for want of proof to condemn the property. Would not a ver- 
dict, finding the property not subject, have placed the claimant in 
a worse condition than he now is? Had sucha verdict been ren- 
dered, there can be no doubt but that this record evidence would 
* have entitled the plaintiff to have proceeded against the present 
preperty which has been seized. Is it a good objection to it, 
then, when tendered in testimony, that the levy was dismissed to 
avoid this result.? But it is said, that it was the fault of the party 
or his counsel, that the facts, which, it is admitted, have since been 
ascertained, and which would have been. sufficient to have con- 
demned the property, were not discovered earlier. There is 
nothing in the record to warrant us in coming to this conclusion. 
The most vigilant creditor is often forced to dismiss a levy, for 
want of proof, even to remove the onus; and yet, when the 
whole truth is subsequently developed, the property may not 
only be condemned, but damages given for putting in a frivolous 
claim. I have known such cases. The interest of creditors is 
the best guaranty that neither the defendant nor third persons 
will be improperly harassed by mere vexatious levies. 

{3.] An idea prevails that it has been adjudicated by this Court, 
that the levy on personal property, to an amount sufficient to satis- 
fy the execution, operates, per se, as an extinguishment of the 
judgment; and some dictum, perhaps, may have fallen from the 
Court to that effect, and authorities are certainly not wanting to 
sanction and sustain it, Numerous cases might be cited, where, 
in the strongest language, and without qualification, this doctrine 
is affirmed. Clark vs. Withers, 2 Ld. Raym.1072. 1 Salk.322, 
S.C. Ladd vs. Blunt, 4 Mass. R. 483. Huyt vs. Hudson, 12 
Johns. R, 207. Reed -vs. Pruyn Stoats, 7 Ib. 428,’9. 1 Cowen, 
47, note. 4 Cowen, 417. 14 Wend. 262. And the reason given 
is, that by means of the levy, the debtor is deprived of his pro- 
perty. 

VOL. vit. 42 
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I am entirely satisfied, however, that the simple proposition, as 
thus enunciated, is not maintainable. Mr. Justice. Cowen, in 
Greene vs. Burke, (23 Wend. 490,) has, with his usual industry 
and learning, examined all the cases bearing upon this subject, 
from Mouniney vs. Andrews, Cro. Eliz. 237, (to which they all.go 
back,) down to the present time, and the conclusion at which he 
arrives is, that the levy is not, per se,an extinguishment, but a 
satisfaction, sub modo, only. Nor dol understand my brother 
Nisbet to have asserted any other doctrine, in Newson and others 
vs. McLendon and others, (6 Ga. Rep. 392,) referred to in the ar- 
gument. The substance of the rule, as there stated, is, that the 
levy may or may not operate as a satisfaction, according to cir- 
cumstances; but that if it fail in part, or in whole, without any 
fault of the plaintiff, he may proceed with the precept. The 
facts stated in that bill, make a strong case for the interference of 
a Court of Equity; and apart from the dismissal of the levy 
upon the fi. fa. by the assignees of the plaintiff, the purchasers, 
under Warmock, were fully entitled to the relief which they 
prayed. 

[4.] As between plaintift and defendant, a bare release or dis- 
missal of the levy—the judgment not being paid—is, I suppose, 
no satisfaction, under the Statute of this State, which gives a - 
lien on all the defendant’s property until the debt is discharged. 
As it respects third persons, however, when a rs case is made, 
the principle might be very different, 





No. 57.—Gwynn A.tison, plaintiff in error, 7s. Taomas Cuar- 
FIN and another, defendants. 


[1.] Where an appeal is entered, according to the Act of 1839, whenever 
there is more than one party plaintiff, or defendant, the party not appealing 
is bound by the first verdict ; but-as the whole record is taken ‘up by the 
appeal, the plaintiff is not entitled to have execution against the party not 
appealing, until the final trial on the appeal, 
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[2.] Where a verdict and judgment has been rendered against three de- 
fendants, in the Inferior Court, and one of them only enters an appeal to 
the Superior Court, and, upon the appeal trial, a verdict and judgment was 
rendered against the parties not appealing: Held, that the judgment so 
rendered against the parties not appealing, was irregular, and should be 
vacated. 


Motion to set aside a judgment, in Greene Superior Court. 
Decided by Judge Jounson, March Term, -1850. 


This was a motion to set aside a judgment against Chaffin and 
Dickinson, upon the following agreed statement of facts : 

Suit was instituted in Greene Inferior Court, against Chaffin 
and Dickinson, and one John W. Battle, upon a joint and several 
promissory note, made by Chaffin as principal, and by the firm 
of Dickinson & Battle as securities. At the time, Battle resided 
in Greene County, and Chaffin and Dickinson in Taliaferro, 
Judgment was rendered, in the Inferior Court, against all the 
defendants, from which judgment Battle alone appealed. On 
the appeal, Battle filed three pleas: Ist. The general issue. 2d, 
Notice to plaintiff to sue Chaffin, and failure to comply within 
proper time.. 3d. That the firm name was signed by Dickinson, 
without any authority from Battle, or resulting from their co- 
partnership. Upon the trial of the appeal; there was a verdict 
for Battle, and against Chaffin and Dickinson ; and on this ver- 
dict the judgment was rendered.” 

The motion to set aside was on the ground— 

1st. That if the verdict of the Jury was in favor of Battle, on 
the second plea, the notice to sue enured to the benefit of the firm 
of Dickinson & Battle, and Battle being discharged, Dickinson 
was also discharged, and the judgment is a nullity. 

2d. That Battle being the only defendant resident in Greene 
County, and being discharged on the third plea*that he had 
never been bound as a co-obligor—the Courts of Greene County 
were ousted of jurisdiction over the non-resident defendants; or, 
rather, the Court never had jurisdiction—there being no co-ob- 
ligor residing in said County ; and the judgment is, therefore, a 
nullity: 

3d. That the suit being a joint action upon a joint contract, and 
it appearing, by the verdict, that Battle had never been a party 
to the contract, no judgment could be legally entered up on the 
verdict, against Chaffin and Dickinson. 
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The Court overruled the first ground, but sustained the second 
_ and third grounds, and granted the motion. 

To which decision, sustaining the second and third grounds, 
and granting the motion, Allison excepted. 


Cone, for the plaintiff in error, submitted the following points 
and authorities ; 


1st. If the Court has jurisdiction at the time of the commence- 
ment of the action, such jurisdiction cannot be divested by any 
thing subsequent. Mollan vs. Torrance, 9 Wheat. 537. Read 
vs. Renaud, 6 Smedes §& Marsh. 79. 

2d. Courts will not entertain motions to set aside judgments, 
after any considerable lapse of time. Soldan §& Smith vs. Cook, 
4 Wend. 217. Saffold vs. Kenan, 2 Kelly Rep. 341. Evans vs. 
Rogers, 1 Kelly, 466. 

3d. An appeal of one of several defendants does not vacate the 
judgment as to the other defendants. Hotchkiss, 601. Stell vs. 
Glass, 1 Kelly, 483, 485. 

4th. In writs of error, all parties in the Court below must 
join, and be joined. If some choose not to prosecute the writ, 
there may bé judgment of severance. Shirley vs. Luneburg, 11 - 
Mass. 379. Denale vs. Stump, 8 Peters, 526. Jameson vs. Cole- 
burn, 1 Stew. § Port. 253. | 

Sth. Where nothing appears upon the face of the proceedings, 
to show a want of jurisdiction, and the objection is not made in 
the Court below, it cannot be taken in the Court above. Vamey 
vs. Vosch, 3 Hill, (S. C.) 237. Beaubain vs. Brinkerhoff, 2 Scam. 
269. Wells vs. Mason, 4 Ib. 84. Vance vs. Funk, 2 Ib. 263. 


A. H. Winertetp, for defendant, submitted the following 
points and authorities : 


1st. The Court rendering said judgment, had no jurisdiction, 
by law, over the persons of the defendants. , Prince, 910, 419, 
421. Hotchkiss, 67. Bank of Vicksburg vs. Jennings, 5 How. 
Miss. R. 425. = 

2d. The Court, having no jurisdiction, dy law, could not de- 
rive it from any other source. Neither waiver, or want of plea, 
er consent of parties, or even judgment by default and subsequent 
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consent-rule to plead to. the merits, can confer jurisdiction, 
Wyatt vs. Judge, 7 Porter, 37. Hart vs. Mallett, 2 Hay. Rep, 
136; Dickens vs. Ashe, 2 Hay. Rep.176. The King vs. Commis- 
sioners, &c.7 East. 80.. Bell vs. Tombighee R. R. Co. 4 S. & M. 
549. Burroughs vs. McNeil, 2 Dev. §& Bat. 301. Jacob Wag- 
goner vs. Ino. Grove, North Ca. Conf. R. by Battle, 563.. Prince, 
427. 4 Ga. Rep.50. 5 Ib. 529. 3 Chit. Prac. 525. Taylor 
vs. Phillips, 3 East. 155. Roberts vs. Monkhouse, 8 East. 547. 
1 Chit. R. 400. Osborne vs. Taylor, 18 Eng. Com. Law Rep. 
115. 2 Chit. R. 237, or 18 Eng. Com. Law Rep. 317. 4 Ga. 
Rep. 50. Mortimer vs. Piggatt, 2 Dowl.616, Roberts vs. Spurr, 
3 Dowl. 554. Welsh vs. Lywood, 1 Bing. New Cases, 258, cited 
in 3 Chit. Prac. 527, 

3d. A Court is bound, ex mero motu, to notice its want of ju- 
risdiction, and to stay proceedings, though its’ power in the pre- 
mises be not questioned by the parties litigant. Stumps vs. New- 
ton, 3 How. Miss. R. 34. Ketland vs. The Cassius, 2 Dall. R. 
368. Burroughs vs. McNeil, 2 Dev. § Bat. Eq. Rep. 301. Pol- 
lard vs. Patterson, 3 Hen. & Munf. 67. Hickman vs. Stout, 2 
Leigh, 9. - Kelso vs. Blackburn, 3 Leigh, 299. See 3 Chit. Prac. 
527, and cases there cited. 

4th. The Court, not having jurisdiction, its proceedings are 
void, (not voidable,) ab initio; its writ, the instrument of usurpa- 
tion; its judgment,-a nullity ; and its enforcement, a trespass. 2 
Chit. Prac. 307. 3 Chit. Prac. 75. Ham. Ni. Prius, 49, 50. 10 
Coke, 76, or Coke Abridg. 300. (Marshalsea.) Kentworthy vs. 
Peppiot, 4 Bar. § Ald. 288, or 6 E. C. L. Rep. 426. Ketland vs. 
The Cassius, 2 Dal, 368. Stumps vs. Newton, 3 How. Miss. R. 
34. Luthem vs. Edgerton, 9 Cowen, 229, 230. Burroughs vs. 
McNeil, 2 Dev. § Bat. Eq. 301. Bigelow vs. Stearns, 19 Johns. 
R. 40. 15 Jb. 141. Elliott vs. Piersoll, 1. Peters, S. C. 340. 
Fisher vs. Harnden, Paine Cir. C. Rep. 431. Westervelt vs. Lew- 
is, 2 McLean, 50... Bell vs. Tombighee R. R. Co. 4 S. & Mar. 
563. 2 Wils.385. 4 Ga. Rep. 49. 5 Ib. 530, 531. 

5th. The judgment, for want of jurisdiction, being a nullity, 
and its enforcement a trespass, the exception may be taken, and 
judgment vacated at any time. 3 Chit. Prac.'75, 523 to 525. 1 
Peters, 340, (Elliott vs. Piersoll.) Hickman vs. Armstrong, 2 
Brevard, 177. _ Bell vs. Tombighce R. R. Co. 4 Smedes & Mar. 
Miss. Rep. 563. Luthem vs. Edgerton, 9 Cowen, 229, 30. Bor- 
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den vs. Fitch, 15 Johns. R. 141. Bigelow vs. Stearns, 19 Johns, 
R. 40. 5 Ga. Rep. 530. 

6th. The question as to the effect of the appeal by one only of 
the several defendants, to the judgment in the Inferior Court, did 
not legitimately arise on the hearing of the motion to vacate the 
judgment upon the appeal; nor will this Court consider it. 
Smith vs, Kershaw, 1 Kelly, 259. Sampson vs. The’ Common- 
wealth, 5 Watts §& Serg. 385. Kirby vs. Wood, 4 Shep. 81. 

7th. An appeal by one defendant enures to the benefit of all. 
Lewis vs. Thornton, 6 Munf. 87. 3 Murph. 309. 2 Tyler, 396. 2 
Leigh, 399. 

8th. If not, the plaintiff has waived the irregularity im this 
case. 1 Kelly, 95. 

9th. If the party appealing alone is bound, this judgment is 
surely void as to the parties now moving to vacate. 








By the Court—Wakxner, J. delivering the opinion. 


[1.] The main question for our consideration and judgment, 
presented by the record before us, is, as to the proper construc- 
tien to be given tothe Act of 1839, authorizing either party toa 
suit, where there is more than one plaintiff or defendant, to enter 
an appeal. The first section of the Act declares, that “ when- 
ever there shall be more than one party, plaintiff or defendant, 
and one or more of said parties, plaintiff or defendant, desire to 
appeal, and the other, or others, refuse or fail to appeal, it shall 
and may be lawful for any party, plaintiff or defendant, to enter 
his appeal, under such rales and regulations as are now provided 
by law.” 

The second section of the Act declares, “that upon the appeal, 
either of the plaintiff or defendant, as aforesaid, the whole récord 
shall be taken up; but in case damages shall or may be awarded 
upon such appeal, such damages shall only be recovered against 
the party or parties appealing, and their securities, and not 
against the party or parties failing or refusing to appeal.” 
Hotchkiss Dig.601. There is great difficulty in giving such a 
construction to this Act, as will prevent all practical inconvenience. 
The best view to take of it, however, in our judgment, is, to reg- 
ulate the rights of the partieS according to their own action in the 
matter. Where one of the parties, either a joint plaintiff or de- 
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fendant, is satisfied with the first verdict, and is unwilling to liti- 
gate further, the first verdict, as to him, ought to be conclusive 
as to his rights ; not so with the party who is dissatisfied, and de- 
sires to litigate his rights on the appeal. 

The result of the trial, on the appeal, may increase or reduce 
the first verdict. Ifthe verdict shall be increased, then the party 
not appealing, ought not to be prejudiced by it, as he was no 
party to the appeal, but was entered against his wishes and con- 
sent. Ifthe verdict shall be reduced on the appeal, then the 
party not appealing, has no right to complain, for his failure to en- 
ter an appeal was his own act, and he must abide the result of 
his own action in the premises. 

But as the whole record goes up on the appeal, no execution 
can issue against the party not appealing, until after the trial on 
the appeal. 

(2.] It appears, from the record before us, that suit was insti- 
tuted by Allison, the plaintiff, against Chaffin, as principal, and 
Battle & Dickinson, as securities, upon a joint and several pro- 
missory note, in the Inferior Court of Greene County, Battle re- 
sided in the County of Greene, and Chaffin and Dickinson in the 
County of Taliaferro. Upon the trial in the Inferior Court of 
Greene, judgment was rendered against all the defendants, without 
any objection having been made to the jurisdiction of the Court. 

Battle alone entered an appeal to the Superior Court, from 
the yerdict rendered against him in the Inferior Court ; Chaffin 
and Dickinson did not appeal. After entering the appeal, Bat- 
tle filed three pleas: 1st. The general issue. 2d. Failure of the 
plaintiff to sue the principal in the note, within the time prescribed 
by the Statute, after notice to do so by Battle, the security. | 3d. 
That the firm name of Dickinson & Battle was signed to the note 
by Dickinson, without authority of Battle, either express, or re- 
sulting from their copartnership. On. the appeal trial, a verdict 
was found in favor of Battle, but the Jury found a verdict against 
Chaffin and Dickinson, the parties not appealing, for the princi- 
pal and interest due on the note, with costs. It does not appear 
affirmatively, on the face of the record, on which of the pleas 
filed by Battle, the Jury found a verdict in his favor, although 
there is strong presymptive evidence that they found in his favor 
upon the second plea, that the plaintiff failed to sue within time; 
after notice, 
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‘A motion was made in the Court below, to set aside and vacate 
the judgment against Chaffin and Dickinson, rendered on the ap- 
peal, upon the ground, as we understand from the record, that 
inasmuch as the Jury found in favor of Battle, the only defendant 
living in the Couuty of Greene, and one of his pleas denied the 
authority of Dickinson to sign his name to the note, therefore, 
neither the Inferior nor the Superior Court, in the County of 
Greene, had any jurisdiction to award the judgment against the 
other two defendants, who resided in the County of Taliaferro; 
that the jurisdiction of the Court depended alone on the fact of 
Battle being a joint promissor in the note. We-will first consider 
the question of jurisdiction. When the suit was instituted in the 
County of Greene, the defendants were sued as joint promissors. 
Upon the face of the record, the Court had jurisdiction, for joint 
promissors, living in different Counties, may be sued in either 
County. There was no plea to the jurisdiction by either of the 
defendants, But it is said, on the appeal trial, Battle, by one of 
his pleas, denied his name was signed to the note by his authori- 
ty, and the Jury having found a verdict‘ in his favor, therefore, 
there never was a joint promissor residing in the County of 
Greene, which could give the Courts in that County jurisdiction 
of the other parties, who resided in another County. The record 
shows, that at the time the suit was instituted, the Court in 
Greene had jurisdiction of all the parties. Conceding that the 
finding of the Jury, on the appeal trial, in favor of Battle, upon 
his plea denying he was a joint promissor, would oust the juris- 
diction of the Court, yet, it does not affirmatively appear that the 
Jury found their verdict upon that plea, The legal presumption 
is in favor of the jurisdiction of the Court rendering the judg- 
ment, unless the want of jurisdiction appears on the face of the 
record, which is not pretended in this case. 

In order to oust the jurisdiction of the Court, a clear case 
should be made, which, in our judgment, is not the fact here. As 
before remarked, this record affords strong presumptive evidence 
that the Jury found a verdict in favor of Battle, upon his second 
plea; but in order to oust the Court of jurisdiction, it ought to be 
made clearly to appear, that the verdict was, in fact, found upon 
his third plea, which denied he was a joint promisser with the 
other defendants. Battle did not deny the execution of the note, 
on oath, as required by the Judiciary Act of 1799, which is ano- 
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le ther strong presumption that the Jury did not find in his favor on 
. that ground. Besides, the argument for the defendant in error, 
t proves too much for his own case. If the Court had no jurisdic- 
t tion to award judgment against Chaffin and Dickinson, in the 
} County of Greene, then, it follows, as a necessary consequence, 


that the Court had no jurisdiction to award a judgment in favor 


ings are coram non judice, and a nullity. 





of the Court below. 





counsel. 


VoL. vu 43 








of Battle. Ifthe Court had no jurisdiction, the whole proceed- 


According to the view we take of the Act of 1839, when Battle 
entered his appeal, the whole record was taken up to the Supe- 
rior Court, but the judgment rendered against Chaffin and Dick- 
inson, in the Inferior Court, was not vacated by the appeal of 
Battle. The appeal by Battle only vacated the judgment as to 
him, but left it in full force as against the parties not appealing, 
with the right of the plaintiff to have execution against them, 
whenever the appeal trial shall be decided—inasmuch as the 
whole record is taken up by the appeal. Chaffin and Dickinson 
not appealing from the first verdict, the Jury, on the appeal trial, 
were not authorized to find a verdict against them, who were 
not before the Court by their consent. The judgment rendered 
against them in the Superior Court, on the appeal trial, was 
properly vacated by the Court below, for the reason which we 
have stated ; and on that ground alone, we affirm the judgment 


No. 58.—Amprose CnapmMan vs. JAMES M. Gray. 


[1.] A copy of the writ of error must be served on the defendant in error, or 
his counsel, within ten days from the signing and certifying of the bill of 
exceptions. This right, however, may be waived by the defendant or his 


[{2.] When a party has neglected to comply with any rule of practice, the 
Court will, not entertain an argument which seeks to screen the party from 
the penalty of his failure, by showing that the rule itself is inexpedient, 
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[3.], The rules of the Court are the law of the Court, until repealed, unless 
they are repugnant to the Constitution and Statutes of the State. 


The defendant in error joined issue with a protestation, and 
moyed to dismiss the writ on error— 

1. Because no copy of the writ of error was seryed on the de- 
fendant or his counsel. 

2. Because the bill of exceptions does not specify the errors 
complained of, 

The following acknowledgment appeared on the citation : 


“ T acknowledge, hereby, service of the within citation and_no- 
tice, and the notice of the signing and certifying of the bill of 


“exceptions is hereby acknowledged, and waive other and farther 


notice. This 16th April, 1850. 
ROBT, V, HARDEMAN, Defendant’s Attorney.” 


The bill of exceptions, after stating the decision of the Court 
affirming the judgment appealed from in the Court of Ordinary, 
added, “ To which decision of the said Court, and the judgment 
thereon, affirming the judgment of the Court of Ordinary, the 
said Chapman excepts, and tenders,” &c, 


Conk, for the motion. 
CHAPPELL, contra. 
By the Court—-Lumrxin, J. delivering the opinion. 


[1.] The only ground taken in this motion, which we deem it 
necessary to notice, is, that no copy of the writ of error was 
served on the defendant or his counsel. The 21st Rule of this 
Court requires that this should be done within ten days from the 
signing and certifying of the bill of exceptions. Manual, 31. 
And a failure to comply with this provision would be fatal to the 
plaintiff’s case. 

[2.] The position assumed in the argument is, that the rule it- 
self is useless, and it is sought, for this reason, to screen the party 
from the consequences of his neglect. This Court cannot, and 
will not entertain such an argument, or sustain such an excuse. 
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The Legislature has clothed the Judges of the Supreme Court 
with the discretion of establishing Rules of Practice. §14 of the 
Act of 1845. This power is inherent in all Courts. 

[3.| The rules of this Court are the laws of the Court, and 
must be obeyed, until repealed, unless it can be shown that they 
are repugnant to the paramount law; and this is not pretended 
in the present “instance. All judicial rules are judicial legisla- 
tion. But this-constitutes no good objection to their validity. I 
venture the assertion, that there is not an appellate tribunal in the 
Union, whose rules are so few andsimple. The Supreme Court 
of New York, under the new code, in which reform is supposed 
to have been carried to the ne plus ultra of attainable perfection, 
at a general session of the Judges, established, at the beginning, 
92 Rules of Practice, occupying an octavo pamphlet of 57 pages. 
Our whole number now is 33, filling some ten pages of our duo- 
decimo manual; and a large portion of these were rendered 
necessary by the anomalous attitude in which we were placed, by 
having to devise a plan to engraft the writ of error, designated by 
the amended Constitution, as the mode of bringing up cases, 
upon the bill of exceptions, provided for by the Act organizing 
this Court. The only inference to be drawn from the omission 
by the General Assembly to act in the matter, is, that they de- 
signed to delegate this delicate and important trust entirely to the 
Court itself. 

Labor is naturally irksome, and to avoid it, which one of our 
rules has not been assailed? The 14th, for example, making it 
the duty of the plaintiff in error, or his counsel, to furnish each 
of the Judges and the Reporter, with a copy of the bill of ex- 
ceptions, and a note of the points intended to be made, together 
with a statement of the facts in the cause, has been constantly 
complained of, as imposing an unnecessary and intolerable bur- 
then. 

By reference to the 32d of the New York rules, it will be 
seen, that the appellant, as here, is required to furnish the papers 
for the Court, which consists of a certified copy of the judgment 
roll, together with a case, stating the.time of the commencement 
of the suit, and of the service of the respective pleadings, the 
names of the original parties in full, the change of parties, if any 
has taken: place pending the suit, with a-brief history of the pro- 
ceedings in the cause, and containing an abstract of the plead- 
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ings, to which shall be added the reasons of the Court below for 
its judgment, if the same can be procured; andat the commence- 
ment of the argument, the appellant is required to furnish a print- 
ed copy of the papers to each of the Judges, together with a 
printed copy of the points on which he intends to rely, with a re- 
ference to the authorities which he intends to cite ; and he shall 
also deliver to the attorney of the adverse party, at or before 
noting the said appeal for trial; three printed copies of said pa- 
pers; and at the commencement of the argument, each party 
shall serve upon his adversary, a printed copy of his points and 
authorities on which he intends to rely; and in case the appel- 
lant neglects to comply with these regulations, his opponent is 
entitled to move, at the earliest practicable day, that the cause be 
stricken from the calendar, and that judgment be rendered in his 
favor. And I would remark, by way of answer to the complaint, 
that causes are too often dismissed here for defects in the plead- 
ings, without being heard on their merits; that the foregoing 
elause, “ that the cause be stricken from the calendar,” &c. is one 
of frequent recurrence in the New York, and every other system 
of rules. 

What a contrast in expense and labor, to our code, do these 
rales exhibit! We have the cheapest and most expeditious ju-- 
diciary in the world; and the faults in its administration are at- 
tributable to these very excellencies—ezcellencies for which, in 
my humble judgment, nothing can compensate. 'To expect infalli- 
bility or exemption from error, however, under the circumstan- 
ces, and especially without sharing the labor with us, by supplying 
the necessary facilities for adjudicating causes, is as unreasonable 
as the edict of Pharaoh,- which exacted the usual tile of brick 
from the Israelites, without furnishing the proper allowance of 
straw and mortar for their manufacture. 

Regretting, as we always do, to dismiss a writ on account of 
any irregularity in the papers or proceedings, we have scrutiniz- 
ed closely the record, with a view, if possible, to save it. Coun- 
sel for the defendant in error acknowledges service of the citation 
notice, and waives other and farther-notice. By giving a liberal 
éonstruction to this acknowledgment, it may be applied to a copy 
of the writ of error—indeed, it is difficult to apply i to any 
thingelse. Thedefendant is required to be served with this pro- 
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cess, for his benefit. It is competent, however, for him to waive 
it, and this, we think, he has virtually done. 

Considering, then, as wé do, that there is nothing in the other 
grounds, the motion to dismiss the writ of error must be refused. 


No. 58—Amprose Cuapman, plaintiff in error, vs. James M. 
Gray, executor, &c. defendant. 


{i.] A-valid agreement may be made between husband and wife, through the 
intervention of a trustee, for an immediate separation, and for a separate 
allowance to the wife, for her support. 


[2.] The agreement for a separation cannot be supported, unless the separa- 
tion takes place immediately upon the execution of such agreement. Of 
course it will be good where the separation has already taken place. 


[3.] An agreement for a separation will be rescinded, if the parties after- 
wards cohabit or live together, as husband and wife, by mutual consent. 


[4.] When the decisions of the Ecclesiastical Courts are in conflict with the 
‘adjudications of the Courts of Common Law and Chancery, in England, 
on a question of property, the latter are the highest authority, and must 
prevail in this State. 


[5.] Where valid articles of separation, give to the wife the power to dispose 
of the property, at her death, settled for her provision for life, as she may 
choose to do, a will by her, while a femme covert, will be supported. 


Motion to revoke probate of will. Jones Superior Court. Be- 
fore Judge Jounson, April Term, 1850. 


By articles of separation entered into between Ambrose Chap- 
man and Grace Chapman, his wife, and James Smith, as trustee 
for the wife, dated 7th April, 1843, it was recited, that Chapman 
and his wife having “ agreed to live separate and apart in future; 
and the said Ambrose Chapman, for the purpose of restoring to 
her, the said Grace Chapman, the property that she owned be- 
fore the intermarriage, and, also, of his own being unincumbered 
in future on her account,” conveyed to Smith, as trustee, twenty- 
two negroes, and other personal property, “ for the separate use, 
benefit and behoof of her, the said Grace Chapman, during her 
natural life, and she is vested with the power to will and dispose 
of the same, after her death, as she may choose to do.” 
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“ And it is agreed, on the part of the_said Grace Chapman, in 
consideration of the above provisions, that she is never to. claim 
dower, in any event, or any other claim or interest in the estate 
or,.property belonging to said Ambrose Chapman; each one to 
be separately and distinctly divorced from bed and board, and not 
accountable, in future, for each other’s.debts or contracts; and for 
the true and faithful compliance with this agreement, the said 
parties—the said Ambrose, on his part, and said James Smith, as 
trustee for said Grace Chapman, aforesaid, and, also, the said 
Grace, on her part—have hereunto set their hands and seals,” 

In pursuance of the power given, on the 23d November, 1843, 
Grace Chapman executed a will, disposing of all the property 
mentioned in the articles of separation; which will was proven 
in common form, and admitted to record. 

At the January Term, 1850, of the Inferior Court of Jones 
County, sitting as a Court of Ordinary, Ambrose Chapman, by 
counsel, moved to set aside the probate, on the ground that Grace 
Chapman was a married woman, and had no legal authority to 
make a will disposing of the property named ; which motion was 
resisted by the executor, on the grounds— 

1st. Because the said will was made by the assent of Ambrose 
Chapman. A 

2d. Because it disposes only of the sole and separate property 
of the decedent, which she had a right to do. 

3d. Because the application to set aside the probate is too 
late—the application being after the probate thereof. 

4th. Because, under the articles of separation, Grace Chap- 
man had a right to make this will. 

The Court of Ordinary refused the motion, and Ambrose 
Chapman appealed. 

Upon the hearing of the appeal, it was agreed by the parties, 
in addition to the above facts, that Chapman and wife lived sepa- 
rate and apart, after the execution of the articles of separation. 

_The Judge presiding in the Superior Court, sustained the de- 
cision of the Court of Ordinary upon the jirst, second and fourth 
grounds taken in the response of the executor. 

To which decision Chapman filed exceptions, and appealed to 
this Court. 


A. H. Cuarrext, for plaintiff in error. 
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R. V. Harpeman and Cong, for defendant. 


R. V. Harpeman, for defendant, made the following points, 
and relied on the arthorities cited— 


ist. That a wife, by the consent of her husband, may make a 
will of chattels. 2 Blaek. Com. 416. 1 Roberts on Wills, 23, 74. 
Reeve’s Domestic Relations, 141, ’°6. 1 Walliams on Ezecutors, 
41,3, ’5,’7,’8. Sheppard’s Touchstone, 402,’3. 2 Kent’s Com. 
170. 

2d, That articles of separation between man and wife, are 
good and valid, both at Law and Equity. Reeve’s Domestic Re- 
lations, 90 to-97. Atherley,196. Clancy on Rights, 397 to 420. 

3d. That the property disposed of, was the separate property 
of Grace Chapman, and she had a right to dispose of her sepa- 
rate property, by will, without the consent of her husband. 
Reeve’s Domestic Relations, 142,’5,°6,’8. 1 Williams on Execu- 
tors,46. Clancy on Rights, 308, ’9. 

4th. That said will is good and valid, because made by virtue 
of a power contained in the articles of separation. 1 Wilhams 
on Executors, 44, ’5,’6,’8. 2 Kent, 171. 


Conk, for the defendant in error, submitted the following— 


A deed of separation between husband and wife, and trustee, 
contemplating an immediate separation, and exonerating the hus- 
band from the debts and contracts of the wife, is a valid contract. 
Clancy on Rights, 399 to 405. 2 Roper on Property, 272. -Guth 
vs, Guth, 3 Bro. C. C. 504. Oarson vs. Murray and others, 3 
Paige’s C. Rep. 483. Atherley on Settlements, 196,199. Wag- 
ner vs. Ellis, 7 Barr, 411. Munn & Ladbrooke vs. Mary Wils- 
more,8 Term Rep. top page, 284. Huldon vs. Duey, 3 Barr, 100. 
Beetle vs. Wilson, 14 Ohio, 257. Jee vs. Thurlow, 2 Barn. & Cress. 
547. Compton vs. Collinson, 2 Bro. C.298, 1 H. Black. 334. — 


By the Court——Lumrxw, J. delivering the opinion. 


This case has been thoroughly discussed on both sides—few, if 
any, have been better argued at this bar; and if the law is mis- 
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ipprenasd, the fault will not, certainly, be at the door of the the 
learned counsel. 

The question to be decided is this: may a valid. agreement be 
made between husband and wife, through the intervention of a 
trustee, for an immediate separation, and for a settlement of pro- 
perty upon the wife, by way of separate allowance, with the 
power of testamentary disposition after her death? 

The articles recite, that the object of the husband was to re- 
store to the wife the property she owned before the intermarriage, 
and to have his own unincumbered, in future, on her account; 
- and for this purpose, certain negroes and other property, therein 
mentioned, are conveyed to the trustee for the wife, during her 
life, and she is vested with the power to will and dispose of the 
same, after her death, as she may choose to do; and in considera- 
tion of this provision, the wife agrees, that she will never claim 
dower in any event, or any other interest in the estate of her 
husband ; it is farther stipulated, that, in future, they are not to 
be accountable for each other’s debts or contracts; and for the 
true and faithful compliance with the agreement, the husband, 
wife, and the trustee in behalf of the wife, sign and seal the in- 
strument. 

It is agreed, that from the time the articles were executed, that 
the parties lived separate and apart from each other, till the 
death.of the wife, who disposed of the property settled upon 
her, by will—the probate of which: the husband now resists, on 
the ground that the contract of separation was illegal and void. 

[1.] Are these articles valid, and will they be recognized and 
enforced in this State ? 

It is undoubtedly true, that the Ecclesiastical Courts of Eng- 
land consider a private separation as an illegal contract, implying 
a renunciation of stipulated duties, or dereliction of those mutual 
offices which the parties are not at liberty to desert—an assump- 
tion of a false character in both parties, contrary to the real status 
persone, and to the obligations which both of them have con- 
tracted, in the sight of God and man, to live together, “ till death 
doth them part ;”’ and on which the solemnities, both of civil so- 
ciety and of religion, have stamped a binding authority, from 
which the parties cannot release themselves, by any private act of 
their own, or for causes which the law itself has not pronounced 
to be sufficient, and sufficiently proven. Shelford ‘on Marriage 
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and Divorce, 580. Mortimer vs. Mortimer, 2 Hagg. Cons. Rep. 
318. Warrender vs. Warrender, 2 Clark & Finn, 561, ’2, Nash 
vs. Nash, t Hagg. Cons. R. 142. 

In Smith vs. Smith, Consistory, 1781, cited 2 Hagg. Eccl. Rep. 
44, , in a suit by the husband, for the restitution of conjugal 
rights, the wife pleaded articles of separation, with a clause, that 
the husband should net proceed in the Ecclesiastical Court. This 
plea, however, was overruled, and Dr. Waynne observed, “ That 
he believed it was the first time the question had come directly 
before it, and was surprised that it should be brought forward.” 

In Evans vs. Evans, (1 Hagg. Cons. Rep. 36,) Lerd Stowell, 
with his usual elegance and felicity of thought and language, re- 
marks, “« The law has said that married persons shall not be le- 
gally separated, upon the mere disinclination of one or both, to 
cohabit together. The disinclination must be founded on reasons 
which the law approves, and-it is my duty to see whether those 
reasons exist in the present case. It must be carefully remem- 
bered, that the general happiness of the married life is secured 
by its indissolubility. When people understand that they must 
live together, except for a few reasons known to the law, they 
learn to soften, by mutual accommodation, that yoke which they 
know they cannot shake off—they become good husbands and 
good wives, from the necessity of remaining husbands and wives ; 
for necessity is a powerful master in teaching the duties which it 
imposes. If it were once understood, that upon mutual disgust, 
married persons might be legally separated, many couples who 
now pass through the world with mutual comfort, with attention 
to their common offspring, and tothe moral order of civil society, 

might have been, at this moment, living in a state of mutual un- 
kindness—in a state of estrangement from their common off- 
spring, and in a.state of the most licentious and unreserved im- 
morality. In this case, as in many others, the happiness of some 
individuals must be sacrificed to the greater and more general 
good.” ; 

It must be conceded, also, that the highest. authorities, both in 
the Common Law and Equity Courts, have maintained, that 
deeds of separation are at variance with the policy of the law; 
and the very Judges who have given effect to such deeds, have 
declared, that they did it with reluctance, and would have paused 
if the question had been new. Beard vs. Webb, 2 Bos. & Pul. 

VOL. vim. 44 
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93. Lord St. John vs. Lady St. John, 11 Ves. 526. Marquis 
of Westmeath vs. The Countess of Westmeath, Jacobs’ R. 126. _ 

Lord Eldon, in delivering his opinion in Westmeath vs, Salis. 
bury, (5 Bligh. R. N. S, 375,) where this subject is- elaborately dis- 
cussed, thus expresses himself: “ According to. the law, of this 
country, marriage is an indissoluble contract. It can only be dis- 
solved by the Courts or the Legislature; and that contract once 
entered into, imposes upon the husband and wife, both. with re- 
spect to themselves and with respect to their offspring, most im- 
portant and sacred duties—so important and so sacred, that it 
does seem a little astonishing that it ever should have happened, 
that it should be thought they could, by a mutual agreement be- 
tween themselves, destroy all the duties they owe to each other, 
and all the duties they owe to their offspring.” 

And yet this cannot be regarded an open question, if an unbro- 
ken series of decisions, both before and since our revolution, as 
well in the Courts of Common Law as of Equity, in England, 
and I might add in this country, are.to be regarded as evidence of 
what the law is upon this subject. For, it will be found, 
that. while many eminent Judges have expressed their regret at 
the existence of the rule, no Court, as yet, has ventured to over- 
turn it. ; 

Sir William Grant, in Norvail vs. Seail, (3 Mer. 268,) admitted, 
“that the decisions were too numerous and uniform to be easily 
shaken.” And in Ross vs. Willoughby, (10 Price, 2,) where a 
general demurrer was put in to a bill praying an account of as- 
sets, and payment of the, arrears of an annuity secured by cove- 
nant, in a deed of separation, executed between a wife and her 
former husband, and the question as to the validity of such con- 
tracts being very fully discussed, the demurrer was overruled— 
Chief Baron Richards, saying, “if we allow the demurrer, we 
shall overrule many solemn decisions. I am of opinion with 
Lords Eldon and Loughborough, that it would have been well if 
such contracts had not been held to be binding for any purpose; 
but the question is not what the law ought to be, but what it is; 
and the opinions of Judges, however great and learned, are not 
to be put in competition with decisions determining the point 
and settling the law.” 

In Jee vs. Thurlow, (4 Danl. & Ry.11. 2 Barn. & Cress. 547,) 
Justice Bailey said, “A system of jurisprudence so long acted 


























MILLEDGEVILLE, MAY TERM, 1850. 347 
Chapman vs. Gray. 








on, as that which has held deeds of separation, made with the 
approbation of trustees, and not prospective in their nature, as 
valid and binding instruments, cannot be overturned upon a vague 
notion that it is inconsistent’ with the public policy. This Court, 
(King’s Bench,) after the numerous authorities which have declar- 
ed such deeds legal, is not competent even to inquire whether 
they are so or not.” 

Innumerable other cases might be cited from the English re- 
ports, equally applicable to establish the proposition, that an 
agreement between husband and wife, for immediate separation 
and a separate maintainance, through the medium of a trustee, 
have been deemed valid engagements, and their stipulations have 
been uniformly sustained and enforced against the husband. 

The same doctrine prevails in the Courts of this country. 
Judge Story admits that the Courts have gone too far in uphold- 
ing this doctrine to retrace their steps, even if it were as unques- 
tionable and salutary in morals and policy to do so, as it has been 
thought to be. 2 Stor. Eq. Jur. §1427. 

In Bettle vs. Wilson, {14 Ohio R. 257,) it was held, that articles 
of separation by husband and wife, through the medium of a 
trustee, for the separate support and maintainance of the wife, . 
and where the separation actually takes place, in pursuance of 
the agreement, are not void, as against public policy. 

In Blaker vs. Cooper, (7 Serg. & Rawle, 500,) the validity of 
these contracts is affirmed by the Supreme Court of Pennsyl- 
vania. 

In Carson vs. Murray and others, (3 Paige, 483,) Chancellor 
Walworth said, that it had long since become the settled law of 
England, that a valid agreement for an immediate separation be- 
tween a husband and wife, and for a separate allowance for her 
support, may be made through the medium of a trustee; and 
that, as many of the decisions which had gone the greatest length 
on this subject, took place previous to the. revolution, they had 
been recognized in New York, as settling the law to that extent— 
citing Baker vs. Barney, 8 Johns. R. 73. Shelthar vs. Gregory, 2 
Wend. R. 422. 2 Raithby’s Index, 386, n. 1. 

In Nichols vs. Palmer, (5 Day’s R. 47,) the question was dis- 
tinctly presented to the Supreme Court of Connecticut, upon ar- 
ticles of separation, by which the husband bound himself to sup- 
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port.the wife .“ forever hereafter,” and the legality of such pro- 
vision was fully sustained. 

“It is objected to the declaration,” says Justice Baldwin, “ that 
it exhibits a contract depending for its basis, on an agreement be- 
tween husband and wife, to part and live separate. It is contend- 
ed, that such an agreement cannot be recognized as of any vali- 
dity, because sound principles of policy forbid it, as contra bonos 
mores, and that of course. all contracts engrafted upon stich a. 
stock, must also be void. I admit the contract between husband 
and wife, simply, cannot be enforced; yet where such agree- 
ments are executed by the intervention of a trustee, I contend 
that the contract with the trustee is not necessarily void. The 
doctrine of separate maintainance, by the aid of a trustee, is 
found in the earliest records of English jurisprudence. ‘Such 
contracts have, for ages, been protected and enforced in the Eng- 
lish Courts of Chancery ; and when collaterally brought in ques- 
tion, in Courts of Law, they have been recognized as the basis of 
legal adjudications.” 

We deem it unnecessary to pursue this investigation any far- 
ther. To vindicate the policy of the law, is no part of the office 
. of Courts. If it were, we should find it difficult, we confess, to 
show that the law, in this respect, has acted with that true wis-> 
dom and real humanity, that regards the general interests of man- 
kind, 

For myself, I am inclined to believe, that policy and morality, 
if not religion itself, stand opposed to these voluntary separa- 
tions; yet, finding as I do, that they have received the uniform 
sanction of the British tribunals, from the earliest period of their 
jurisprudence, and are a part of the ancient Common Law; that 
the doctrine was imported with our ancestors to this country, who 
have been in the habit of making similar arrangements, from the 
earliest period of our history, so far as we have any authentic in- 
formation upon this subject; I feel that I am not-at liberty to 
act upon my own opinion in the matter, but that the rule is: bind- 
ing upon the Judiciary, as a part of the Common Law of the 
land. It is for the Legislature to interpose, if they see fit to do 
so. If the late law which has been promulgated upon the sub- 
ject of divorces, however, is to be considered as a true exponent 
of public opinion—and I doubt not it is—we need not expect any 
interposition from that quarter. Perhaps, if any individual case 
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would justify the application of such a principle, it would be the 
present. 

Nay, more : it may be that the state of society in Great Britain 
and in this country, would justify a totally different policy re- 
specting this principle. Here, a married woman very seldom 
abandons the most sacred of her duties, unless driven to it by ne- 
cessity.. Satisfied with simply filling the place that was intended 
for woman by nature, she will submit to the cruelty of her hus- 
band, notwithstanding the most ample cause may exist fur leaving 
him. Practically, then, these settlements work beneficially here, 
for the weaker and more helpless party. 

As we are not willing, however, to extend this doctrine beyend 
adjudged cases, we would state, that according to these, a deed 
of separation does not relieve the wife from any of the ordinary dis- 
abilities of coverture. Marshall vs. Rutton, 8 T. R. 545. Again, 
a deed of separation entered into by the husband and wife alone, 
without the intervention of a trustee, is void,. Legard vs. John- 
son, 3 Ves. 352, 359, 361. Westmeath vs. Salisbury, 5 Bligh. (.N. 
S.) 375. , 

[2.] A deed containing a covenant for future separation, can- 
not be enforced. Durant vs. Titley,7 Price R. 577. Hindley 
vs. Westmeath, 6 B. & Cress, 200. 

[3.] In case of a deed for an immediate separation, if the par- 
ties come together again, there is an end to it, both with respect 
to any future, as well as to the past separation. Fletcher vs. 
Fletcher, 2 Cox R.99. 3 Bro. Ch. R.619. Bateman vs. Coun- 
tess of Ross;1 Dow. R. 235. 

[4.] It has been insisted, that as this case originated in the 
Court of Ordinary, and would fall properly under the jurisdiction 
of the Ecclesiastical Courts of Eugland, it should be adjudged 
by the rule of that Court in relation to these averments. It will 
be observed, however, that that rule, as there administered; is 
based upon the jurisdiction which the Ecclesiastical Court pos- 
sesses, to restore the parties to their marital rights, and to com- 
pel the performance of their conjugal duties. Not only is the 
Court of Ordinary here destitute of any such power, but we 
much doubt whether it exists any where else. In New York, 
and other States of the Union, where, as here, the Common Law 
has been adopted, this question has been determined by the doc- 
trine maintained in the Common Law and Chancery Courts, 
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and not by the rule of the Ecclesiastical Courts. Besides, we 
have, in this State, a legislative expression of opinion, if we were 
in doubt as to what law should regulate our decision. As early 
as'1789, it was enacted, that should any case arise, which is not 
expressly provided for by the Act respecting intestates’ estates, 
the same shall be referred to, and be determined by, the Common 
Law, as it had stood since the first settlement of the province, 
Prince, 225. Our forefathers never failed, on all suitable occa- 
sions, to mauifest their preference for the Common Law me 
of the mother country, over the Canon and Civil Law. 

[5.] It is further argued, that: although these articles may be 
good, as te the provision for life, made for the wife, inasmuch as 
the husband was bound to support her any how, that still the 
power of appointment, or of testamentary disposition, is void. 

We do not see very clearly upon what principle this contract 
can be sub-divided. One of the main inducements for upholding 
these agreements is, that by them, the parties may adjust, in a 
manner most convenient to themselves, the terms of separate 
maintenance, which the law makes‘it obligatory upon the husband 
to‘allow. Here, the stipulation for this purpose is ‘an entirety, 
and such as the parties themselves were satisfied’ with—due re- 
gard being had to their condition and circumstances in life. The 
wife was content, perhaps, to take less, tm presenti, with this 
power of final and future disposition. She could certainly afford 
to do so. Her present enjoyment might very much depend upon 
this testamentary right. A wife may, by the consent of her hus- 
band, make a will of chattels; and this consent is here founded 
upon an agreement which the law deems valid. 

In the case referred to in Ohio, the husband, for the mainte- 
nance of the wife, was to allow her one-half of his personal pro- 
perty, and $1000 in money. He transferred and delivered over 
to the trustee, one-half of the personal property ; also, sundry 
evidences of debt, amounting to about: $300, and for the balance 
of the one thousand doliars, gave two notes, for $350 each. The 
wife died before the last note fell due, and the husband resisted 
its payment, on the ground, that the property which he turned 
over, together with the cash collected on the papers, was more 
than sufficient for the use and support of the wife, during the 
time that she lived, and that the consideration of the note had 
wholly failed. 
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But the Court say, “ This contract is not a contract to pay, 
from time to time, as the payments may be wanted for the suste- 
nance of the wife.. Had the wife lived fifty years, the husband 
was under no obligation to pay more ; and if she Jived-but one 
year, shall he pay less ?- Wethink not. The contract was oblig- 
atory, and he-must abide by it.. This isa contract between in- 
dividuals, who acquire rights as against each other, which the 
law will enforce, by compelling each to do what they have-agreed 
to do,” 

We consider the case of Compton rs. Allinson, 1 H. Black. Rs 
334, as a direct authority upon this point. There,a matried wo- 
man was living apart from her husband, under articles of separa- 
tion, by which he covenanted that she should enjoy, to her own 
use, all such estates, both real and personal, as should come to 
her during the coverture, and that he would join in the necessary 
conveyances to limit them to such uses as she should appoint. 
This stipulation was held to be good. 

If these views be correct, it cannot be readily perceived how 
any objection can exist to the provision, in the articles conferring 
upon Mrs. Chapman the power of appointment over this property. 

Our conclusion, then, is, that there is no error in the ruling of 
the Circuit Court, and that the judgment must be affirmed, 





No. 59.—Wituiam H. Carter and wife, plaintiffs in error, v8. 
Joun Coresy, defendant. 


[1.] A judgment, dormant by the Act of 1823, in favor of a ward against her 
guardian, With the entry of nulla bona on the execution issued thereon; 
made before such judgment became dormant, is admissible to prove a 
devastavit,in an action by the ward against the securities of the guardian. 


In Equity, in Greene Superior Court. Decided by Judge 
Jounson, March Term, 1850. 


This was an action against John Coleby, as one of the.sureties 
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ona bond given by William G. Grimes, as:guardian of Sarah: T <. 
Jones, wife of:plaintiff in-error. 

Upon the trial; the plaintiffs offered in euitaedien the ‘mnt of 
a judgment and decree against the guardian, and the execution 
issued thereon, on which there appeared an entry of ‘nulla bona” 
by the Sheriff, for the purpose of showing a .devastavit by the 
guardian. The defendant objected to the testimony, on the 
ground, that no entry had been made onthe execution since the 
year 1834, and that the same was, under the Act of 1823, dor- 

The Court sustained the objection, and rejected the evidence ; 
and'this point comes up for revision, on re filed by plain- 
tiffs. ? - 


» Cone, for plaintiff in error, cited— 


Matthews on Pr. Ev.375. “Smith’s Ez’r. vs. Miller, 14 Wend. 
188. 2 Reps. Const. Ct. 617. 7 Ga. Rep. 393. 


Merriwetuer, for defendant, cited— 


1 Bouvier; 577, 725. 7 Ga. Rep. 36, 393.. 2 Kelly, 252. 3- 
Maule §& Sei. 66. Lofft. 783. 1 Term, 44. 4 16.790. Curry 
vs. Piles, ante 32. 


By the Court—Nisset, J. delivering the opinion. 


[i.] The Act of 1823 is not intended for the benefit of judgment 
debtors ; it is not a limitation act, except so far as other creditors 
and purchasers are concerned. It was intended for their benefit 
and protection, and the object is effected by extinguishing the 
lien, and incapacitating the judgment for enforcement. For all 
other purposes, it remains unimpaired. It is the evidence of a 
debt, and an action can be sustained upon it. See Lockwood vs. 
Barefield, ? Ga. Rep. 393. The decision that a dormant judg- 
ment is evidence of a debt due, is decisive of this case. The rea- 
soning upon which that decision goes, may be seen by reference 
to the case referred to above, and need not be repeated here. 
This is an action brought by the ward, to charge the sureties of 
the guardian. The record of a judgment and execution, obtain- 
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ed by the ward against the guardian, dormant under the Act of 
1823, and upon which execution is the Sheriff’s retuth of nal 
bona, made before the judgment became dormant, was tendered, 
to prove waste by the guardian, and rejected, as we think, im- 
properly. The devastavit, in this case, consists in the refusal td 
pay to the ward her estate in his hands. To establish it, two 
things must be proven: 1. The claim or demand of the ward 
against the guardian. 2. His refusal or inability to pay it. The 
judgment establishes the first point. According to Leckwood vs. 
Barefield, it is evidence of a debt due. Itis the highest evidence 
record evidence—that the plaintiffs have a just demand against 
the guardian. Their claim has been ascertained in the niost sol- 
emn form, to-wit, by judgment of a Court’of competent jurisdic- 
tion. The pleadings, and the judgment thereon, also demonstraté 
the character of the claim, and the character in which the guar- 
dian was sued. The claim is for the estate of the ward; and he 
is sued in his representative character. Being still good, as evi+ 
dence of a claim or debt due, the judgment establishes a debt due 
from the principal of this surety, as guardian, to the plaintiff; 
aud that is the first thing to be proved in making out the waste. 
The entry, by the Sheriff, of nulla bona, made when the judg- 
ment was unimpaired—before it had become dormant, undér the 
Act of 1823—establishes the second thing to be proven, to-wit, 
the refusal or inability of the guardian to pay the demand. This 
entry was competent to prove this, before the judgment became 
dormant. It was then competent to prove that there were nd 
goods of the defendant to be found, out of which to satisfy the 
judgment. How has it lost this competency? The judgment is 
not extinct—it is only dormant. It has lost its lien, and until re- 
vived, cannot be enforced. In all other particulars, it shbsists, 
It subsists as evidence, and it subsists as upholding and contimuing 
the legal operation of entries made upon the execution before it 
became dormant. The entry of nulla bona has the legal effect 
now, that it would have if the judgment was not dormant; becatsé 
it was made at a time when the judgment was capable of éti- 
forcement—when a levy could have been made, if thete had 
been property found—and when it was competent for the Sheriff 
to make it. 
Let the judgment of the Court below be reversed. 


voL vii 45 
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pase 60:—Wiuram P. Harpwick, plaintiff in error, vs. James 8, 
Hook, receiver, &c. defendant. 


[1.] The claimant, under our laws, being entitled to the custody. of the prop- 
erty in dispute, may contract with third persons, as to the possession there- 
of; and such third persons will be answerable only to the claimant. But 
if the claimant be a feme covert, and incapable, by reason of such disability, 
of interposing any claim, coming wrongfully by the possession herself, she 
can confer no rights on others. 


[2.] It is competent for Courts of Chancery to appoint a receiver to institute 
suits in his own name, for the recovery of assets belonging to the suitors in 
Equity; and being substituted in the place, such receiver is subrogated to 
all the rights of the real parties in interest, 


[3.] A decree in Chancery is evidence, not merely of the fact of its rendition, 
but also of all the consequences resulting therefrom. It may be given in 
proof against persons who were not parties to the bill, in =p of the 
plaintiff's right or title to sue. 

[4.] It is no objection to a decree, that it was rendered by consent. 

[5.] A naked trustee is a competent witness in an action to which he is not a 


- “party, 


Assumpsit, &c. in Washington Superior Court. Tried before 
Judge Hott, September Term, 1849. ‘ 


“ Daniel Harris, as guardian, obtained judgment against Morris 
Walden to a large amount, and caused the same to be levied, in 
1842, on a number of negro slaves in the possession of Walden. 
To a portion of these negroes, Sarah Walden, the wife of Morris 
Walden, by her next friend, L. Mathis, interposed a claim, that 
the same were her separate property, and gave a forthcoming and 
claim bonds, with William P. Hardwick as surety. The negroes, 
at that time, went into the possession of Hardwick, and remained 
in his possession until the termination of the litigation. 

Before the claim issue was tried, Mrs. Walden, by her next 
friend, filed a bill, alleging the foregoing facts; and further, that 
her husband received this property in trust for her, and held it-as 
trustee ; but fearing she could not sustain her claim at Law, pray- 
ed that this property might be settled as a provision for her, and 
that the creditor, Harris, might be enjoined. Upon this bill, a 
decree was rendered, in 1846, settling one-half of the property in 
dispute to Jeptha Brantley, in trust for Mrs. Walden, and provi- 
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ding that the other half be sold by James S. Hook, as receiver in 
Equity, and the proceeds paid to Harris, the creditor; and ‘that 
the said receiver in Equity proceed to collect, and if necessary, 
to sue for the hire of said slaves, that may have accrued or beeome 
due, by whomsoever, since the levy of the fi. fa. and divide the 
same” equally between Harris and Mrs. Walden, — her 
trustee. 

Hook, the receiver, commenced an action of cling Sec. 
against Hardwick, for the hire of the negroes, reciting in his pe- 
tition the decree above stated. Upon the trial, counsel for Hard- 
wick took exceptions to the action, on. the ground of a want. of 
privity between the parties. The exception was overruled by 
the Court, and this is the first error complained of. 

Plaintiff below then offered, in evidence, the record of the bill 
and decree, which was objected to— 

1st. Because, by the bill, the right to the hire is not vested in 
Hook, but he is a mere agent to sue in their names. 

2d. Because Hardwick was not a party to the bill. 

3rd. Because the decree showed that at the time Hardwick 
took possession of the property, Hook had no title thereto. 

The Court overruled the objections, and this decision is alleged 
as error. 

Jeptha Brantley was then offered as a witness, by Hook. Ob- 
jection—that he was incompetent, being the trustee named in the 
decree for Mrs. Walden. The Court overraled the objection, 
and this decision is assigned as error. 

The defendant below proposed to prove by one E. C. William. 
son, a contract or agreement between Mrs. Walden and» Hard- 
wick, about the hire of the negroes, in September, 1842, after the 
bill in Equity had been filed. Objected to by counsel for Hook, 
and ruled out by the Court, and this decision is complained of as 

* erroneous. 

The defendant then proposed to prove by Isham H. Saffold, 
that Hardwick had paid him $100, as the fee contracted by Mrs. 
Walden for the defence of the claim case, before the property 
went into the possession of Hardwick. On objection by plaintiff's 
counsel, the Court repped the evidence, and this decision is as- 
signed as error. 

Defendant’s counsel then proposed to prove by Charles J. 
Jenkins, that the decree in the Equity cause was made and drawn 
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by counsel, and submitted to. be signed by the Jury, by consent, 
The Court rejected, the evidence, and this decision is assigned as 

Defendant's counsel requested the Court to charge the Jury— 

ist. That from, the decree under the bill, there is no. evidence 
of:title,in.the plaintiff, to authorize a recovery in this action. 

2d. That ifthe Jury believed that Hardwick went into the pos 
session. of. the negroes, under a contract with Mrs, Walden, if lia- 
ble at-all, he is. liable to Mrs, Walden, 

8d; That-after the bill was filed, Hardwick-could contract with 
Mrs, Walden, he being no, party. to the bill, especially if he had.no 
notice of it, . 

The Court refused:so, to charge, but on the contrary, among 
other things, charged: the Jury, that “In this case, the decree 
vests the legal title in Hook to the hire, and he has a right to re- 
cover ali; the. hirein this suit, against Hardwick, from the time the 
Court of Equity took jurisdiction of the cause; that the legal title 
to the hire was, separated by the decree from the legal title to the 
property, and. vested in Hook; that if Mrs, Walden had been a 

Jfeme sole; when the property went from the Sheriff to Hardwick, 

she, would;haye had the right to contract about the possession, 

and would have been bound by it, but being a feme covert, she_ 
could make no contract to impair her rights after the Court of 

Equity took, jurisdiction of the cause; that the hire must he gov- 

erned:by the decree.” 

All of which charge and refusal to charge, is assigned as error, 
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Jounston, and. Tuomas, for plaintiff in error. 


To maintain, the, action of assumpsit, a promise, express. or, im- 
plied, must; be. proved, and the contract must.be proved to have 
been'made dy the defendant with the plaintiff, and him only. 1 
SaundiPii Ev. 109, 42. 4 B. & A. 437. 1 East, 497. 8 T. 
R. 332. Brown.on, Actions at Law, 328. 9 C. & P.87.. 

The, consideration must have proceeded from the plaintiff, and 
atthe ;defendant’s request, express or implied. 1 Saund. Pl. § 
Ev. 148. 17.8. 20. Str. 933. Brown on Actions, 328. 

In all actions at Law, the plaintiff must be the one in whom the 
legal.right was vested, at the time the cause. of action arose. 
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667. 2 Bing. 20. 8 T. R.332. 3 Camp, 417. 

A contract, being a mere chose in action, cannot be assigned, 
so-as to allow the assignee to sue in hisown name. He must use. 
the assignor. Brown on Actions, 105, and authorities there cited. 

Covenants do not run with personalty.. Broom on Parties, 10. 
13 East,63. 10 East, 279. 

A receiver is one appointed by the Court to provide for the 
safety of property pending the litigation—to take care of the prop- 
erty in dispute, and pay it over, and its profits, to the party event- 
ually entitled. This was not a proper case nor a proper time for 
the appointment of a receiver. 1 Smith’s Ch. Pr. 628, ’9. 2 
Madd. Ch. Pr. Bennett’s Ch. Pr. 89. 16 Wend. R. 405,21. 3 
Daniel’s Ch. Pr. : 

A receiver cannot bring an action in his own name. When he 
sues, he sues by permission of the Court.of Chancery, and sues in 
the name of the party having the legal right. 1 Smith's Ch. Pr: 
639. 3 Atk.750. 16 Wend. 410, 3 Bro. C. C.86. 1 Johns. 
Ch. R. 60. 

The rights of third parties, neither parties nor privies to a-suit, 
cannot be affected by that suit. 

The testimony of a trustee is: not admissible in a suit for the 
benefit of the cestui que trust, because the fund is to be paid to him; 
and is subject to be retained for any balance due~him ‘from the 
cestur que trust, he being entitled to commissions. 








C. J. Jenxins, for defendant. 


The decree in Chancery, appointing Hook, (the plaintiff below,) 
receiver, vests in him a.legal title to the hire of the slaves in con- 
test, accruing pendente lite, and the defendant, Hardwick; is legal- 
ly liable for it—hence the privity. 1 Story’s Equity, §73. 2 Sto- 
ry’s Equity, §§831, 833, 834. 8 Paige’s-Chancery Reports, §§565, 
388. 2 Roper om Husband and Wife, 117,118. 8 Term Re- 
ports, 547. 

The record of the-suit and decree in Chancery, was compe- 
tent evidence, even against a stranger, to-show title in the plaintiff 
below. 1 Starkie’s Evidence, 212. 1 Greenleaf's Evidence, 
§538, ’9. 

A trustee, when not a party to the record, nor liable for costs, 
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is a competent witness, though his ceateli que trust may have an 
interest in the record. .Phillips’- Evidence, 41. Norris Peake’s 
Evidence, 229. 1 Greenleaf’s Evidence, §333... 1 Douglass’ Re- 
ports, 140... 1 P.-Williams’ Reports, 289, 290. 1 Modern Re- 
ports, 107. 

A decree in Chancery, having been put in evidence, simply. to 
show plaintiff's legal right—to establish privity—not to fix defend- 
ant’s liability—it was not competent for defendant to. attack ‘that 
decree collaterally, by proving that.it was founded on consent be- 
tween the parties. 


‘ By the Court—Lumpki, J . delivering the opinion. 


[1.] Is Hardwick liable to pay hire to any body for the negroes 
which were in his possession? . Had he got the custody of them 
from.one capable, in Law, of giving it—as all lawful claimants, we 
apprehend, are—then, most clearly, he would have been respon- 
sible to no one else; and might, as he seeks to do in this case, 
have protected himself from hire, by contract with the. claimant. 
But Mrs. Walden, being a_feme covert, was incapable, in Law, of 
interposing any claim. She herself. acquired the possession of 
these. slaves wrongfully. The Sheriff had no right to give it- to. 
her; and, consequently, she could confer no right, by contract or 
otherwise, upon the defendant, Hardwick. He is, therefore, lia 
ble for hire to the rightful owner of. the property, upon an im- 
plied assumpsit. 

|2.] Is Hook, the plaintiff, entitled to.sue for and recov er this 
hire, as receiver? We see no reason why he may not. The 
power is expressly conferred upon him by the decree; and it is 
competent for a Court of Chancery to delegate such authority. 
Itis the every-day practice to do so. When appointed, his right 
relates back to the commencement of his principal’s title. Being 
substituted in the place, he is suhraguind: to all the rights of the 
true owners of the property. 

[3.] But it is said that Hardwick was not a party to the . bill, 
and that therefore the-decree was inadmissible against him—that 
it. was res inter alios acta. Judgments and decrees are not only 
evidence of the fact of their rendition, but: of all the legal conse- 
quences resulting from that fact, whosoever may be the parties to 
the suit in which it is offered in evidence. The record may be 
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introduced where it constitutes one of the muniments of the par- 
ty’s title to an estate, as where a deed was made under a decree 
in Chancery. Barr vs. Gratz, 4 Wheaton, 213. So, here it is 
competent, by the decree, to establish the plaintiff’s right, as re- 
ceiver, to maintain this action. The defendant is not affected by 
it. He is entitled to every defence which he might have had, had 
the action been brought by Harris, the creditor, and Seaetey the 
trustee of Mrs. Walden. > 

[4.] Nor was it error in the Court to refuse to- allow Mr. Jenk- 
ins to testify that the decree in the bill, filed to protect the wife’s 
equity, was rendered by consent. This would, in no wise, affect 
its validity, even if it could be attacked in this collateral way. 
The parties to the proceeding had a right to compromise their 
controversy ; and why should third persons object, provided they 
are not prejudiced by it? . Indeed, so far from there being any- 
thing wrong in this, I had looked upon it as a duty to “agree 
with our adversary, while in the way with him.” 

The Court, too, was right in rejecting all testimony which was 
offered, either for the purpose of proving a contract between 
Hardwick and Mrs. Walden, exempting him from the payment 
of hire, or the expenditure of money, on her account, to attor- 
neys and others. We repeat, that as a married woman, she was 
incapable of contracting-in relation to this property, it not having 
been at that time settled to her separate use. And whatever 
claim Mr. Hardwick may have in Equity, against the trustee of 
Mrs. Walden, (and that he is entitled to relief, I will not deny,) 
still, he cannot plead them, either by way of payment, or set-off 
to an action at Law, brought against him for the undivided hire of 
the negroes, while the title was joint, and before they were dis- 
tributed between the wife and the creditor of her husband. 

[5.]. There is one other decision excepted to, and that is the 
ruling of the Court, that Brantley, the trustee, under the decree 
of Mrs. Walden, was competent to prove the hire received» by 
Hardwick. To disqualify a witness, on the ground of interest, it 
must be fixed and certain, and not remote and contingent. 10 
Johns. R. 21. 1 16.491. 3 Dall. 508. 2 Tyler, 399. 1 Term 
Rep.163. 5 Johns. Rep.256. Aud Mr. Phillips, in his Treatise 
on Evidence, (1 volume, 40,) remarks, that “ it may be laid down 
as a general rule, that executors in trust, trustees and agents are 
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not <eiemeate merely on the ground of their ane to ac- 
tion,”* 

It never was held that a naked trust would exclude one from 
being a witness. Willis on Trustees, 227, and cases cited. If-he 
‘were a party to the record, in-a Court of Law, the rule would be 
otherwise; but in Equity, he might even then be examined as a 
witness, by leave of the Court, which is granted in such cases, as 
amatter of course. Marr vs. Ward, 2 Atk.:Rep. 228. 

Here Brantley, as trustee, was no party to this suit, He is not 
responsible for cost, nor the result, nor the expense of carrying it 
on. He is neither the real nor the nominal party. ~ There is noth- 
ing then to disqualify him, and we are of opinion that his testimo- 
ny was rightfully received. 





No. 61.—Tue Srarte or Georata, ex rel. Joun H. Low, plaintiff 
in error, ts. Georce W. Towns, Governor, &c. of the State — 
_ of Georgia, defendant. 


[{1.] Where two individuals claim the right to the office of Clerk of the Court 
of Ordinary, and one of them obtains a commission from the Governor, it is 
competent for the Judiciary to go behind the commission, and to inquire 
into.the validity of the election, and decide the rights of the contesting 
parties, notwithstanding the Governor may. have issued a commission. to 

one of them, from the evidence before him." 

[2.] The issuing a commission by the Governor to such Clerk, is merely a 
ministerial act, required by law, and not a duty enjoined by the Constitu- 
‘tion, and is, therefore, only prima facie evidence of title to the office, and 
not conclusive. 

{3°} However clear it may be, as a general egal proposition, that when a 
mere ministerial act is required to be performed, by law, on the part of an 
executive officer, and individual rights depend on the performance of that 
act, that the proper tribunals of the country hayp jurisdiction to compel its 
performance ; yet, for political reasons alone, the Chief Magistrate of the 
‘State cannot be compelled, by mandamus, to perform such ministerial act. 

(4.] When the relator, applying for a mandamus nisi against the Governor, to 
issue to him a commission as Clezk of the ‘Court of Ordinary, had failed to 

** 
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establish his title to the office, by the judgment of a Court of competent 
jurisdiction: Held, that the Court had no jurisdiction, according to the re- 
lator’s own showing, to award the mandamus nisi against the Governor. 


Application fora mandamus absolute. Decided by Judge 
Jounson, 22d March, 1850. 


This was an application for a mandamus to compel the Govern- 
or to issue a commission to the relator, John H. Low, as Clerk 
of the Court of Ordinary of Henry County. The petition fora 
mandamus nist set forth the following facts : 

On the second Monday in January, 1847, John H. Low was 
elected Clerk of the Court of Ordinary of Henry County, and 
was duly commissioned and qualified. On the first Monday in 
January, 1849, Peter Z. Ward and four others were elected 
Justices of the Inferior Court of Henry County. On the second 
Monday in January, 1849, before the Justices elect were com- 
missioned and qualified, Columbus W. Smith and two others, 
being a majority of the Justices of the old Court, re-elected Low 
Clerk for the next ensuing two years, and transmitted the certi- 
ficate of his election to the Governor, as required by law. Garry 
Grice, one of the old Court, without any authority from the Go- 
vernor, on the same day proceeded to swear in two members of 
the new Court. After the election of Low—but on the same 
day—the new Court, without Clerk, Sheriff or record, proceeded 
to and elected one James Pyron Clerk of the Court of Ordi- 
nary for the next two years, and fraudulently transmitted a certi- 
ficate of his election to the Governor, who soon thereafter issued 
a commission to James Pyron. At the April Term, 1849, of 
Henry Superior Court, an information, in the nature of a writ 
of guo warranto, upon the relation of John H. Low, issued 
against James Pyron, to inquire as to the authority by which he 
exercised the said office; and after hearing his return thereto, a 
judgment of ouster was granted, removing Pyron from the said 
office, which judgment was unreversed and unappealed from. 
After this judgment, Low again applied to the Governor for a 
commission, who refused to issue a commission to him. In con- 
sequence of which refusal, the new Court again appointed Py- 
ron Clerk, which appointment was recognized by the Governor. 

The petition farther stated, that the judgment of ouster had 
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been officially communicated to the Governor, and he requested 
and required to commission Low, which he had refused to do. 

On this petition, Judge Johnson, on the 18th December, 1849, 
granted a mandamus nisi, requiring the Governor to show cause, 
on the fourth Monday in February, 1850, why he should not is- 
sue a@ commission to the petitioner. 

In response, Gov. Towns, “ to manifest his respect far the ju- 
dicial department of the State Government,” and “ without 
thereby, in any degree, acknowledging the jurisdiction of the 
Court over him, as the Executive, by mandamus, or waiving by 
his response, any power or right conferred to him by the people, 
under the State Constitution,” ‘! submitted the following consid- 
erations and reasons why the Court should not take farther cog- 
nizance of the case made upon the relation of John H. Low: 

“Ist. Because, as Governor of the State, deriying his powers 
from the Constitution thereof, he has been made a co-ordinate, 
separate, distinct and independent department of the Govern- 
ment ; and as the Executive Magistrate, filling said department, 
he is not subject, in the discharge of any duty, or the exercise of 
any power within the range of his department, to the mandate of 
the J udiciary, but is amenable, alone, for a failure, or omission, 
or refusal to execute an Act of the Legislature, to the people of - 
Georgia. 

“2d. Because, by no just interpretation of the Constitution of 
Georgia, can a separate, distinct, co-ordinate and co:equal officer 
be made a subordinate and ministerial officer; obliged, under the 
penalty of contempt, to obey the mandate or order ot his co- 
€qual and co-ordinate, in any manner, whatever, concerning his 
executive duties; and because, the Judiciary, having no such 
paramount power by the Constitution over the Executive, it can 
derive no right frem the Legislature, so as to change or alter the 
distribution of powers and duties, as prescribed in the Constitu- 
tion.” 

A third ground was taken in the response, denying that any 
judicial decision,”establishing relator’s right had been communi- 
cated to respondent, which was waived on the hearing. 

The Courtrefused a mandamus absolute, on the ground that a 
writ of mandamus, will not lie from the Superior Court against 
the Governor of the State of Georgia, to compel the performance 
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of an act which, as Governor, he is required by law to perfuriii, 
and which he refuses to perform. 
To this decision Low, by his counsel, ensopnis and alleges the 


same to be erroneous. 


Doyat & Nouan and R. V. Harpeman; for plaintiff in error, 
cited 


Constitution of the State, art. 3,§7. Bonner vs. The State ex 
rel. Pitts, 7 Ga. Rep. 473. Kendall vs. The United States, 12 
Peters, 610. 


1. L. Harris and A. H. Kenan, for defendant in error. 
Points made and authorities cited by Iverson L. Harts, for 
defendant in error— 


The writ of mandamus will not, in any case, lie to the Executive, 
but can be directed only to, heads of departments, upon whom 
the Legislature have imposed ministerial duties not in conflict 
with their political duties to the Executive. Marbury vs. Madi- 
son, 1 Cranch’s Rep. 137. Case of Kendall, 12 Peters’ R. 610. 

The maxim, that for every wrong there is a remedy, cannot, 
upon proper examination, be found to furnish the fountain of the 
power claimed. For its just interpretation, see Broom’s Legal 
Maxims, pp. 43, 44, 80. 

The other maxim, that a private inconveniencé niust be per- 
mitted to go unredressed, rather than a public inconvenience bé 
created by the attempt to furnish a remedy, controls the first. 
Broom’s Legal Maxims, p. 77. 

That the writ of mandamus, in England, is an executive and not 
a judicial writ; though issuing out of the Queen’s Bench it ak 
ways runs in hername. 3 Black. Com. 110. Bacon’s Abridg. titlé 
Mandamus. Ex parte Crane, 5 Peters’ Reps. 190. 

In Georgia, the power to issue this writ is conferred on - the 
Superior Courts, by the Constitution; yet the character of it is 
not in substance changed, nor has it acquired, by the constitu< 
tional delegation, any new force or larger extent of jurisdiction 
than it had in England. “It goes in cases where it is necessary to 
carry out their judicial powers against precisely the same inferior 
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officers.and judicatories embraced within its compulsive range in 
England. §7, art. 3, Constitution of Georgia. 

Mandamus being an executive writ, would have belonged to 
the Superior Court, as an incident to its general jurisdiction, 
without the express grant of it by the Constitution. Adopting 
Statute, 1784, Prince’s Dig. 570. 

A change in the forms of writs, made necessary by the change 
of our form of Government, is only authorized by our Adopting 
Statute, so far as to mould them to suit similar departments and 
offices in this Government. Pursuing the spirit of that Act, and 
the analogies of law, the mandamus should always run in the 
name of “the Governor of Georgia.” Adopting Statute, 1784, 
Pr. 570. 

‘Mandamus will not lie against the Executive of Georgia. 
Hammond vs. Whitaker, decided by Judge Strong, in 1822. Wil- 
liam B. Johnson vs. Compton, Surveyor General, decided by. Judge 
Merriwether, 1849. 

It will not lie to compel the Governor to issue a commission. 
2 vol. of Supplement to U. S. Digest, p. 384—citing Hawkins vs. 
Governor, Pike’s Reps. 570. 

The executive, legislative and judiciary departments of govern- 
ment, declared to be separate, distinct, independent. Co-ordina- 
tion and equality are fairly implied from that declaration. §1, 
art. 1, Constitution of Georgia. 

The distribution of powers, and the limitations and restrictions 
as to the exercise of others, preclude the idea, that the para- 
mount, supreme power asserted, is consonant with our form of 
Government. §1, art. 1, Con. State of Georgia. 

All the powers of the Government, consisting of three classes, 
having been, by the Constitution, apportioned among the depart- 
ments, it is insisted, that it is not within the competency of the 
Legislature to add to or abridge those conferred ; nor can it; by a 
law imposing any duty, degrade the Executive from the equality 
given him by the Constitution. §1, art. 1, Cons. Ga. Marbury 
vs. Madison, 1 Cranch, 137. 

The Judges of the Superior Courts having equal judicial pow- 
ers by the Constitution, it follows that one of them cannot be 
compelled, in a civil suit, to obey any writ issued by another, 
whether that writ be mandamus or attachment, See §1, art. 3, 
Cons. of Ga. 
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Members of the Legislature are exempt from arrest or impri- 
sonment, in civil cases, during the time they are engaged in the 
business of legislation. -§14, art. 1, Cons. 

It is a necessary implication from the consideration of the 

Junctions of the Executive—the equality of rank with the other 
departments,.and being entitled to the same privileges that they 
possess—that the Governor cannot be liable to arrest, imprison- 
ment or detention, while he is in the discharge of the duties of his 
office, and for this purpose his person must be deemed to possess, 
at least in civil cases, an official enviolability. 3 Story’s Com. on 
Constitution, 419. , 


By the Court.— Warner, J. delivering the opinion. 


This is an application on the part of John H. Low, the relator, 
for a mandamus nisi against Governor Towns, to show cause why 
he should not issue to him a commission as Clerk of the Court of 
Ordinary of Henry County. 

It appears from the record, that Low, the relator, was elected 
Clerk of the Court of Ordinary of Henry County, in January, 
1847, for the then ensuing two years; that in January, 1849, 
Low, the relator, claims to have been duly re-elected to the office 
by the old Court, for two years, and that James Pyron also claim- 
ed to have been duly elected to the same office, by the newly 
elected Justices of the Inferior Court, in January, 1849, for the 
ensuing two years. Both applicants for the office presented 
certificates of their election, to the Executive Department, and 
demanded a commission. The Governor issued a commission to 
Pyron, who was appointed by the new Court, and refused to 
commission .Low, who was appointed by the old Court. Subse- 
quently, a writ of guo warranto was filed in the Superior Court 
of Henry County against Pyron, and at the April Term of. that 
Court, in the year 1849, judgment of ouster was rendered against 
Pyron, ousting him from the office of Clerk, on the ground that 
he was not elected according to law. At the October Term, 1849, 
of Henry Superior Court, another order was made by that 
Court, ordering the books and papers appertaining to the office 
of Clerk of the Court of Ordinary, to be turned over to the 
Clerk holding a commission issued in 1847; but there is no judg- 
ment of any Court, deciding that Low, the relator, was legally 
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elected* to the office of Clerk, in January, 1849, The fact ap- 
pearing on the face of the record, that the books and papers ap- 
pertaining to the office were directed, by the judgment of the 
Superior Court, to-be turned over to the Clerk-holding a commis- 
sion issued in 1847, clearly shows, that the validity of Low’s 
election in January, 1849, was not determined by the Superior 
Court, but remained an open question. Such being the facts of 
the case, in December, 1849, application was made by Low, to 
the Judge of the Superior Court of the: Ocmulgee Circuit, for’a 
mandamus nisi, calling upon the Governor to show cause why he 
should not issue a commission to him, as the duly eleeted Clerk 
in January, 1849. 

To this mandamus nisi the Governor responded, denying the 
jurisdiction of the Court to issue a mandamus against him, but 
does not admit the right or title of Low to the office which he 
claims. 

[1:) In Pitts vs. Bonner, this Court held, that the issuing a com- 
mission to the Clerk appointed by thé Court of Ordinary, by the 
Governor, as_required by the Act of 1799, was a ministerial act, 
and that.it was competent for the judiciary to go behind the com- 
mission, and to inquire into the validity of the election of the 
person so commissioned, at the instance of an individual whose 
tights might be prejudiced thereby. 7 Ga. Rep. 479. 

The power of the judiciary to inquire as to the right or title 
of one, holding and exercising the duties of an office, under a 
commission from the Governor, has been gravely questioned, as 
being an unauthorized interference with the duties of the execu- 
tive department of the government, and those high in authority 
have been made to feel “an involuntary shudder, as if at the near 
approach of grasping power, the judiciary was about.to plant its 
iron heel upon a prostrate Constitution.” With the most pro- 
found respect for the executive department of the government, 
we cannot assent to the proposition, that the mere ministerial act 
of the Governor, issuing a commission to an individual, shall be 
conclusive evidence of his right and title to the office which he 
claims under it, and that the Courts have no power or authority 
to look behind the commission, and adjudicate the rights of the 
parties claiming the office, under the Constitution and laws of the 
State. In this country, supreme power exists in the people 
alone, and'they have created certain offices for their own benefit. 
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The Clerk of the Court of Ordinary derives his office from. the 
Constitution and the law, not from the prerogative of the execu- 
tive department of the government. 

. [2.] The tenure by which the office is held, does. not depend 
upon the commission which the Governor may think, proper. to 
issue; that, it is true, may be prima facie evidence of his ap- 
pointment; but suppose the certificate of appointment. furnished 
the Governor had been forged, and the person commissioned by 
him had never, in fact, been appointed by the Court of Ordinary 
as its Clerk? Shall the ex parte proceeding of issuing. a. com- 
mission by the Governor, who has no power to summon a Jury 
to try questions of fact, or command the attendance of witnesses, 
be held conclusive as to the rights of the citizen, claimed ynder 
the laws of the land? The validity of the title to an office creat- 
ed by law, is a judicial question—one which it is not only the 
duty of the Courts to decide, but one which, in our judgment, it 
is the exclusive province of the judiciary department to deter- 
mine, notwithstanding the Governor may have commissioned one 
of the claimants. The commissioning Clerks is no part of the 
duty enjoined by the Constitution on the executive department 
of the government; nor has. the Executive any discretion as to 
who shall be appointed Clerk of the Court of Ordinary;. all that 
the Governor is required to do, by the Act of 1799, is to commise 
sion the Clerk who shall be appointed by the Court of Ordinary. 
By the sixth section of the third article of the Constitution, the 
powers of a Court of Ordinary, or Register of Probates, are 
vested in the Inferior Courts of each County in this State, which 
Inferior Courts have the power to yest the care of the records 
and other proceedings thereon, in the Clerk or such other person 
as they may appoint. Prince, 911. 

By the 1st section of the Act_of 1799, the Courts of Ordinary 
in-each county, are authorized to appoint their own Clerks, who 
shall be commissioned by the Governor. Prince, 231. 

It will be perceived that the Clerk of the Court of Ordinary 
derives his right to the office, when appointed, not from the exec- 
utive department of the government, but. from the. Constitution 
and the law. Deriving his title to the office from the. Constitu- 
tion and the laws of the people of the State, when appointed in 
accordance with the law, he acquires a vested right to all the ben- 
efits arising therefrom, which the laws of his country will pro- 
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teet. To withhold from the Clerk, when legally appointed, his 
commission which the law entitles him to receive from the Go- 
vernor, is not only a-violation of the law, but of a vested legal 
right. When a contest arises between two individuals respecting 
that right, although one of the parties may derive his claim there- 
to, under a commission from the Governor, issued in accordance 
with his judgment, from the evidence before him, as to which of 
the contesting parties was legally elected Clerk, the judicial tri- 
bunals of the State have the appropriate jurisdiction of the ques- 
tion, and may proceed, according to the course of the Common 
Law, and finally adjudicate the respective rights of the parties 
as to who was legally elected and entitled to the commission, un- 
der the law. . This i overnment | of Jaws and not of men, and 
the judiciary Siena of the government is the legitimate and 
appropriate department to investigate and decide upon the vested 
rights of individuals, when acquired under the Constitutien and 
laws of the land. If the executive officer of the government has 
the power and authority to vest the office of the Clerk of the 
Court of Ordinary in such person as he may choose to-commis- 
ston, then he has the power to repeal that part of the Constitu- 
tion which devlares, that “the Inferior Court shall have power to 
vest the care of the records and other proceedings therein, in - 
the Clerk or such other person as they may appoint.” The pow- 
er of appointing a Clerk, is vested, by the Constitution, in the 
Inferior Court, sitting as a Court of Ordinary, and all the Go- 
vernor has to do with the appoiutment, is to commission the indi- 
vidual who shall be appointed according to law. The Statute 
expressly declares, that the individual appointed Clerk by the 
Court of Ordinary, shall be commissioned by the Governor. But it 
is said, the Clerk legally appointed to the office, may perform 
the duties of it, without a commission; that the commission is 


not absolutely necessary for him to enjoy the benefits accruing 


from the office. Asa general rule, this may be true; but we ap- 
prehend, according to the peculiar provisions of our Statute of 
1809, a commission is necessary, before the party elected Clerk 
can enter upon the discharge of his official duties. That Act de- 
clares, that Clerks of the Courts of Ordinary, (and other officers 
specified in the Act,) who are in office, shall perform all the du- 
ties of their respective offices, during the time intervening be- 
tween the election and commissioning of their successors, with all 
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the responsibilities to which they were liable previous to said 
election. Prince, 177. This Act clearly contemplates, that the 
newly elected Clerk shall not enter upon the discharge of his of 
ficial duties until he is commissioned. s 

The Clerk appointed by the Court of Ordinary, then, is, under 
the law, entitled to have a commission from the Governor. It is 
his right to have the commission, under the law, not only as the 
evidence of his appointment, but, as we have shown, it is neces- 
sary for him to have it, to enable him to enter upon the discharge 
of his official duties, We have shown that the judicial tribunals 
of the State have jurisdiction, in a contest between two indiyid- 
uals as to the right to the office of Clerk of the Court of Ordi- 
nary, to adjudicate that question, although one of them may de- 
rive his title to the office under a commission from the Governor. 
But suppose the appropriate tribunal had adjudicated the ques- 
tion, that Pyron was not elected to the office according to law, 
and yacated his commission, and that Low, the relator, was duly 
and legally elected the Clerk of the Court of Ordinary of Henry 
County, and that the decision of the Court had been duly certified 
to the Governor, and he should still refuse to commission him, is 
Low without any remedy for this acknowledged wrong? The 
proper judicial tribunal. of his country, has established his right 
to the office and his right to have the commission to which the 
law declares he is entitled, This question was partially consid- 
ered by this Court, in Bonner vs. Pitts, and it is difficult to per- 
ceive, according to the general principles of the law, why it is 
that the citizen should have -a right, and not have a remedy to 
enforce that right; especially where that right depends on the 
performance of a mere ministerial act, enjoined by the peremp- 
tory enactment of the law. ‘“ The very essence of civil liberty, 
(says Chief Justice Marshail, in Marbury vs. Madison, 1 Cranch, 
145,) certainly. consists in the right of every individual to claim 
the protection of the laws, whenever he receives an injury. One 
of the first duties of government is to afford that protection. In 
Great Britain, the King himself is sued in the respectful form of 
a petition, and he never fails to comply with the judgment of his 
Court.” 

Blackstone states it to be a general and indisputable rule, that 
where there is a legal right, there is also a legal remedy, by suit 
or action at law, whenever that right is invaded. 3 Bl. Com, 23. 
voL vir 47 
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If the Court has jurisdiction to decide the question of right, it 
would seem it ought to have jurisdiction to enforce that right ; 
for, as Blackstone says, authority to try would be vain and idle, 
without an authority to redress ; and the sentence of a Court would 
be contemptible, unless that Court had power to command the 
execution of it. 1 Bl. Com. 242. 

In Kendall vs. The United States, Mr. Butler, the Attorney 
General, admitted in his argument, that if the President of the 
United States was required, by law, to perform an act merely 
ministerial, and necessary to the completion or enjoyment of the 
rights of individuals, he should be regarded, guoad hoc, not as an 
executive, but as a merely ménistertal officer, and, therefore, liable 
to be directed and compelled to the performance of the act by 
mandamus, if Congress saw fit to give the jurisdiction. 12 Pe- 
ters, 595. ' 

In this State, the Judges of the Superior Courts have the pow- 
er, expressly conferred by the Constitution, to issue writs of man- 
damus, &c. and all other writs which may be necessary for car- 








_ rying their powers fully into effect. Prince, 911. 


In Kendall vs. The United States, Mr. Justice Thompson, in de- \- 
livering the judgment of the Court, remarks, ‘‘ That it would be | 
an alarming doctrine, that Congress cannot impose upon any ex- _ 
ecutive officer, any duty they may think proper, which is not re- : 
pugnant to any rights secured and protected by the Constitution ; | 
and in such cases, the duty and responsibility grow out of, and 
are subject to the control of the law, and not to the direction of 
the President ; and this is emphatically the case where the duty 
enjoined is of a mere ministerial character,” 12 Peters, 610. 

If it is competent for the Legislature to impose on the Govern- 
or the performance of a mere ministerial duty, to issue _commis- 
sions to Clerks, appointed by the Court of Ordinary, it is difficult 
to perceive, upon /egal principles, why he should not be held re- 
sponsible for the due execution of that duty, and be regarded, 
quoad hoc, not as an executive, but as merely a mznisterial officer. 


‘The issuing commissions to Clerks, is certainly not one of the 


duties confided to the executive department of the government, 
by the Constitution, but is merely a ministerial act required by 
the law. 

In the case of Ferguson vs. Earl of Kinnowl, decided in the 
House of Lords, the distinction between a judicial and a ministe- 
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rial act was clearly recognized. In that case, Lord Broughham, 
after denying that the judicial officers of Courts of general juris- 
diction, were answerable for acts done within the limits of their 
jurisdiction, for errors of judgment, however plain the miscar- 
riage may be, and however injurious the consequences, used the 
following expressive words: “ But where the law neither con- 
fers judicial power, nor any discretion at all, but requires certain 
things to be done, every body, whatever be its name, and what- 
ever other functions of a judicial or of a discretionary nature it 
may have, is bound to obey; and with the exception of the Le- 
gislature and its branches, every body is liable for the consequen- 
ces of disobedience.” Lord Campbell said, in delivering his 
judgment in the same case, “ Where there is a ministerial act to 
be done by persons who, on other occasions, act judicially, the 
refusal to do the ministerial act is equally actionable as if vo ju- 
dicial functions. were, on any occasion, entrusted to them. There 
seems no reason why the refusal to do a ministerial act by a per- 
son who has certain judicial functions, should not subject him to 
an action, in the same manner as he is liable to an action for an 
act beyond his jurisdiction. The refusal to do the ministerial 
act, is as little within the scope of his functions as Judge, as the 
act where his jurisdiction is exceeded. In the act beyond his 
jurisdiction, he has ceased to be a Judge.” The foregoing prin- 
ciples were affirmed by the House of Lords, without a dissenting 
voice. 9 Clark §& Finn’s Rep, 279. 

Now, as to all matters confided to the judgment and discretion ; 
of the executive department of the government, by the Constitu- _ 
tion—as the appointment to office to fill vacancies, to approve or — 
disapprove bills enacted by the Legislature, and the like—the | 
Courts have no jurisdiction to interfere with the exercise of that 
jadgment or discretion; but the commissioning Clerks, is not a 
matter which has been delegated, by the Constitution, to the judg- 
ment or discretion ‘of the executive officer of the government. 
The Legislature have enjoined upon him, by Jaw, the perform- 
ance of the ministerial duty to issue commissions to such Clerks as 
shall be appointed by the Courts of Ordinary, and the rights of 
the persons, so appointed, to enter upon the discharge of their 
official duties, is made to depend upon the performance of this 
ministerial act. If, as has already been remarked, it was compe- 
tent for the Legislature to impose this ministerial duty of issuing 
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@ commission to a Clerk, on the executive officer of the govern- 
ment, wholly independent of, and in addition to the other func- 
tions devolved upon that officer by the Constitution, why may he 
not, when the performance of this ministerial act, so required by 
law, is essential to the completion and enjoyment of individual 
rights, be considered, guoad hoc, not as an executive, but as a 
merely ministerial officer, and, therefore, liable to be directed and 
compelled to perform the act by mandamus ? 

[3:] Viewed as strictly a Zegal question, we cannot offer any 
satisfactory reason why he should not, according to the general 
principles of the law; and it was in this point of view alone, 
this question was considered by this Court, in Bonner vs. Pitts— 
indeed, no other view of it was presented for our consideration, 
on the argument of that case. But while we are unable to give 
a satisfactory legal reason why the remedy sought should be de- 
nied to the citizen, yét we are satisfied, that for political reasons 
alone, the remedy by mandamus ought not to’ be enforced against 
the chief executive officer of the State. The ultimate effect of 
this remedy, in case of refusal by the Governor to obey the laws 
of the land, would be to deprive the people of the State of the 
head of one of the departments of the government. This minis- 
terial act, required by the law, is to be performed by the same ~- 
officer who is, by the Constitution, placed at the head of one of 
the departments of the government, and is required, by the Con- 
stitution, to perform certain other duties, of which the people 
may not be deprived. 

Whatever right to the office the relator may have, and what- 
éver remedy he may be entitled to by the law, for the enforce- 
ment of that right, as a general proposition; yet, for the political 
reasons just stated, it cannot be enforced against the Chief Magis- 
trate of the State, by mandamus, if it shall be withheld from 
him. The framers of the Constitution, doubtless, never antici- 

that the executive officer of the government, whose sworn 

uty it is to cause justice to be executed according to law, would * 
ever refuse to comply with the law, when authoritatively adjudi- 
cated by the proper department of the government. In Eng- 
land, as we have already seen, when a right is claimed by the sub- 
ject as against the Crown, the King is sued in the respectful form 
of a petition, and he never fails to comply with the judgment of 
his Court. 3 Bl. Com. 255. Marbury vs. Madison, 1 Cond. R. 
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U. S. 275. In the monarchial government of Great Britain, 
when the subject appeals to the Courts of Justice for his legal 
rights, as against the Crown, and the judgment is in favor of: the 
subject, and against the right claimed by the Crown; the King 
does not feel,-it would seem, “ an involuntary shudder, as tf, at the 
near approach of grasping power, the judiciary was about to plant 
tts iron heel upon a prostrate Constitution,” but always manifests 
his respect.for the laws of -his kingdom, by invariably complying 
with the judgments of his Courts. Such being the established 
course of the executive department of the government in Great 
Britain, we cannot, and we will not presume, that the Chief Ma- 
gistrate of a republican State would, for one moment; hesitate to 
issue a commission to the relator, when his right and title to the 
office shall be established by the judgment of a Court of competent 
jurisdiction, 'To presume that the executive officer of the govern- 
ment would withhold the commission from one who had been 
judicially declared; by a Court of competent jurisdiction, legally 
elected: to the office, would be to say, in the language of this 
Court, in Bonner vs. Pitts, “that such officer was above the laws 
of the people; that he had the right to exercise despotic. power, 
regardless of the laws of the people; and in the language of 
Chief Justice Marshall, at his discretion, sport away the vested 
rights of individuals, secured and protected by the laws of the 
land. This Court will never indulge such a presumption—re- 
spect for the laws of the country, and especially respect for a 
co-ordinate department of the government, utterly forbids the 
idea, that the vested rights of the citizen will not be entirely pro- 
tected, according to law, by the chief executive officer of the 
State. 

[4.] But the relator in this’ case has‘never had his right to the 
office adjudicated by any Court, and until he has done so, his 
right to a commission is not made apparent to the Governor; at 
least, by such evidence as was indicated by this Court in Bonner 
vs. Pitts, It is true, the question of the relator’s right to the of-. 
Jjice was waived onthe argument; but such waiver could not 
give to the Court jurisdiction, when it had none, by the allega- 
tions contained in the record. The first step to have been taken 
by the relator was, to have had his right to the office in question 
established by the judgment of a Court of competent jurisdic- 
tion. This not having been done, the Court had no jurisdic- 








374 SUPREME COURT OF GEORGIA. 





Riddle and others vs. Kellum and others. 





tion, according to the view taken of the matter by this Court in 
Bonner vs. Pitts. This Court will not establish the precedent 
for parties to come before it, even by consent, for the purpose of 
litigating a mere abstract question, when there are no individual 
rights involved. Had the relator established his right to the of- 
fice, by the judgment of the Superior Court, we are bound to 
presume that the Governor would have issued to him a commis- 
sion, in accordance with the law, as adjudicated by the proper tri- 
bunal—to presume otherwise, would be wanting in respect to 
that department of the government, whose sworn duty it is to 

see that the laws of the State are faithfully executed. There has 
not beenany collision between the judicial and executive depart- 
ments of the government, aud there never can be any, so long as 
each department continues to perform its appropriate duties. 
The relator not having established his right to the office by the 
judgment of any Court, the Court below had no jurisdiction, ac- 
cording. to the relator’s own showing, to award the mandamus 
nist against the Governor. 

Let the judgment of the Court below, therefore, be affirmed. 





No. 62.—Anperson Rippie and others, plaintiffs in error, vs. 
TeMPERANCE KeELtvuM and others, defendants in error. 


[1.] A died and left an estate for life, in certain slaves, to his wife B, withre- 
mainder toC. B intermarried, after going into possession of the life estate, 
with D. B being still in life, D sold ten of the slaves, being the issue of 
those originally bequeathed, to E and F, and immediately afterwards, D 
combining with E and F to defraud the remainder-man C, clandestinely re- 
moved these ten slaves without the limits of the State, and sold them: 
Held, that in such case, Equity would compel D, E and F, by bill quia timet, 
to give bond in a sufficient penalty, with security, for the delivery of the ne- 
groes, and their increase, to C, at the termination of the life estate, and that, 
altogether regardless of the solvency or insolvency of D, E and F. 


In Equity, in Washington Superior Court. Decision on de- 
murrer, by Judge Hott, September Term, 1849. 
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The question, in this case, arose upon a demurrer tea bill filed 
by defendants in error, aguinst the plaintiffs in error. 

The bill charged, that by the last will of Jesse Jordan, certain 
negroes were bequeathed to his wife, Jincey Jordan, during her 
natural life, and at her death, remainder to the complainants ; that 
subsequently Jincey Jordan intermarried with Anderson Riddle, 
who, confederating and combining with -William C. Riddle and 
Eldridge Williamson, and intending to defeat and defraud the re- 
mainder-men, sold ten of the said negroes, being the increase, to 
these confederates,-who, with a full knowledge of the title and the 
fraud, without ever taking the negroes home, by private and un- 
frequented ways, conveyed them to the Central Rail. Road, and 
thus clandestinely conveyed them beyond the limits of the State; 
that they there sold them for the sum of $8,000, having purchased 
them for the sum of $2,000. The bill further charged, that An. 
derson Riddle, at the time of the sale, was in possession of a large 
property, independent of this. property, and was unembarrassed 
and easy in his circumstances. There was no allegation that the 
defendants were insolvent, or likely to become so, nor that they 
were about removing without the jurisdietion of the Court. 

The prayer was, that Riddle and his confederates “ be decreed 
to pay over to the complainants the full present value of the said 
slaves, or such other sum_as their actual interest in the slaves may 
be worth; or that they be decreed to enter into a penal bond for 
an adequate amount, with sufficient security, conditioned for the 
forthcoming of the slaves, and the issue and increase of the fe- 
males, to be delivered at the death of the tenant for life, and for 
general relief.” : 

To this bill, a demurrer was filed, on several grounds, two of 
which alone were brought up for the decision of this Court. 

1st. That the bil} did not make such a case as would authorize 
the interposition of a Court of Equity. 

2d. That the complainants had an adequate Common Law rem- 
edy. ' . 

The Court below overruled the demurrer, and defendants ex- 
cepted. 


James Tuomas, for plaintiff in error, cited— 


1 Cowen’s Justice, 310. 11 John. 136. 1 Hen. §& Mun. 685, 
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Law of Slavery, 190. 2 Day, 52. 7 Ga. Rep. 209. 2 Story’s 
Eq: §§845, 845 a. 604, . 





Jenxins, for defendant, cited— . 


2 Story’s Eq. §§843, ’4,’5.. Chit. Pl. 151, 139, 142,.’3,. 3. Pe- 
ters’ Rep.210. 1 Story,§184. 4 Ga. Rep.404. 4 John. Ch. 609. 


By the Court.—Nissex, J. delivering the opinion. 


If this proceeding be considered as instituted under the Act of 
1830, it cannot be sustained. That Act relates to bills of ne.exeat, 
and contemplates a remedy, in Chancery, for remainder-men and 
reversioners by that kind of bill. The Act of 1830 refers to. ca- 
ses where the tenant for life, being in possession or control of the 
property, apprehensions are entertained by the person in remain- 
der, that it will be removed beyond the jurisdiction of the State, 
and that his rights therein will be impaired. In such cases, by 
that Act, upon making affidavit of such apprehensions, and of the 
value of the property, and of his right to it, the remainder-man is 
entitled to the writ of xe ezeat; and Chancery will interpose 
with a preventive remedy, and restrain the tenant for life from re- 
moving the property beyond the limits of the State, or require - 
bond and security that it shall be subject and accessible to the de- 
mand of the complainant. 

. [1.] This bill, by its averments, shows. that the property is not 
in the possession or control of the tenant for life, and the requisite 
affidavits do not accompany it. But it is not a bill seeking. the 
benefits of the Act of 1830—it does not make the case contempla- 
ted by that Statute. It goes upon a different ground of Equity 
——it makes a case independent of it—a case which will authorize 
the relief prayed for, on principles somewhat analagous to, but 
independent of those embodied in the Act of 1830. _ It goes upon 
principles, guia timet—it is a bill in its strongest phase, guia timet. 
The ne exeat is,.in England, a prerogative writ—it is here a writ 
of right, and issues to restrain the defendant from departing the 
jurisdiction, or to require him to secure to the plaintiff his de- 
mand—it is in the nature of equitable bail—it is predicated upon 
the fear or apprehension that the debtor will remove out of the 
jurisdiction. Our Statute, as I have stated, gives to persons in 
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remainder the benefit of this writ. Beames on Ne Ezeat, p. 1.1 
Black. Comm. 137, 266.  Story’s Equity Jurisp. §§1465, 1466, 
’7,’8,’°9. 1 Johns. Ch. R.1. Prince, 469. 

Bills guia timet are more extensively remedial than bills ne 
exeat. The latter are founded upon apprehensions of removal 
with ‘the property, beyond the jurisdiction; whereas, the former 
are founded upon the waste, loss, deterioration or injury to per- 
sonal property, in the hands of the party entitled to the present 
possession, or the danger of such waste, loss, deterioration or inju- 
ry. Mr. Story says, “In all cases of this sort, where there is a 
future right of enjoyment of personal property, Courts of Equity 
will now interpose and grant relief upon a bill quia timet, where 
there‘is any danger of loss, or deterioration, or injury to it, in the 
hands of the party who is entitled to the present possession.” Séo- 
ry’s Equity, §845. 

Where a specific legacy is given to one for life, and after his 
death, to another, the legatee in remainder is entitled to come in- 
to a Court of Equity, by guia timet, and have a decree for securi- 
ty from the tenant for-life, for the due delivery over of the legacy 
to the remainder-man, upon allegation and proof of waste, or of 
danger of waste of the property. Story’s Equity, §604. Mad- 
dox’s Ch. Pr. 178,179. 1 Ch. R.110. 2 Freem. R. 206. 1 Bro. 
Ch. R. 279. 3 P. Williams, 335,’6. Covenhoven vs. Shuler, 2 
Paige’s R.122, 132. 

The case made in this bill, falls under this rule. "What is it? 
The bill alleges that- Jordan, the testator, left certain negroes to 
his wife for life, with remainder to the complainants; that the ten- 
ant for life went into possession, and then intermarried with the 
defendant, Riddle ; that Riddle sold ten of the negroes, being is- 
sue of the slaves bequeathed, to his son and one Williamson, for 
$2,000; that these negroes are worth $8,000; that Riddle, Jr. 
and Williamson bought with knowledge of the complainant’s ti- 
tle in remainder; that immediately upon this sale, the tenant for 
life, Riddle, confederating with the purchasers, Riddle, Jr. and 
Williamson, to defraud the complainants, and to defeat their title 
in remainder, clandestinely removed the negroes out of the State to 
parts unknown, and sold them for the sum of $8,000. The prayer 
is, that Riddle and his confederates be decreed to pay over to the 
complainants the full present value of the slaves, or such other 
sum as their actual interest in them may be worth; or that they 
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be decreed to enter into a penal bond, for an adequate amount, 
with sufficient security, conditioned for the forthcoming of the 
slaves, and the issue and increase of the females, to be delivered at 
the death of the tenant for life—and for general relief. It is a 
case of the clearest equity, and demands the prompt interposition 
of the Equity powers of the Court. The fraud, as alleged, would 
give the Court jurisdiction. Unquestionably, coupled with that, 
the appropriation and removal out of the State, and actual sale of 
theentire property, life interest and remainder, will give juris- 
diction. This is an actual waste of the estate—a destruction of 
the plaintiffs’ remainder interest, for they are not to be presumed 
capable of finding these slaves at the expiration of the life estate, 
and successfully establishing their title in any one of all the for- 
eign jurisdictions of the whole world, where they may ehance-then 
to be. And-if they could, shall they be driven to that resort? 
Their right is, that the property remain. within the jurisdiction, to 
await their title. If there is danger that it will not remain—will 
not be forthcoming to respond to their just demand, at the death 
of the tenant for life—they are entitled-to the relief sought. And 
shall it be said, that when the waste has actually occurred—when 
the apprehension becomes reality—when the property has been 
fraudulently eloigned and sold, and the tenant for life still in life, - 
that the relief shall not be granted? If, in the former case, the 
Court has jurisdiction, for stronger reason, it has jurisdiction in 
the latter case. It does not depend upon the solvency or insol- 
vency of the tenant for life, and his confederates. The remainder- 
men are entitled to be placed in that condition of security, which 
they would be in, if the property were within the jurisdiction, 
That the property remain to answer the title in remainder, irre- 
spective of any other fact, is the right of the legatees in remain- 
der. If that is violated, irrespective of any other thing, they are 
entitled to an equiyalent security, by bond. So, we are very clear, 
that the Court below did not err in overruling the demurrer on 
the second ground taken in it. 

But it is insisted that the Court ought.to have ania the de- 
murrer on the first ground, to wit: that the plaintiffs in the bill 
have an adequate remedy at Law, and therefore, Chancery has 
no-jurisdiction. From what has been already said, it is plain that 
they cannot have au ample remedy at Law. . Although the title 
in remainder vests with the estate for life, yet the enjoyment and 
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possession of the property is postponed until the expiration of the 
life estate. The tenant for life is entitled to its use. She has an 
interest in it, which continues during her life. Now, we are not 
prepared to say, that in this case, an action in the case would not 
lie at once in favor of the complainants against. these defendants, 
for their violation of the complainants’ right of property in these 
slaves. Admit that it does, it is not an adequate remedy. What, 
in such a case, would be the criterion of damages? The value of 
the estate in remainder. The title in remainder gives to the com- 
plainants, at the termination of the life estate, the slaves and their 
issue. “To determine the value of the estate in remainder, it 
would become necessary to ascertain the value of the property, 
at the death of the tenant for life. How could this be done by 
proof? The duration of the life estate is uncertain—the increase 
of the property is uncertain—the amount of its diminution, by 
death, and its value in the market at the death of tenant for life, 
uncertain. Any value to be now put upon the estate in remain- 
der, by proof, would be either arbitrary or conjectural. The con- 
sequence is, that a recovery might be unjust to the complainants, 
being too small, orto the defendants, being toolarge. Again, how 
would it be possible to apportion, at Law, the interest of the ten- 
ant for life, being entitled to the use of the property during her 
life, and the interest of the remainder-men, being entitled to it, in 
fee at her death? The thing would be impossible. An action at 
Law, now, would be an inadequate remedy. 

But it is said, that at the expiration of the life estate, the com- 
plainants would be entitled to recover the value of the estate, in 
an action at Law, and therefore, Chancery has no jurisdiction. I 
apprehend there is no doubt about the truth of the first part of 
this proposition; but the remedy at Law to oust the jurisdiction 
of Chancery, must not only be complete, but it must be prompt 
—it must be available zow. The complainants are not to be told, 
that because they may have an ample remedy at some future day, 
they are-‘now to be denied the relief which their case demands. 
They are not to be put upon the hazards (of insolvency of the de- 
fendants, for example,) to which their postponement would be in- 
cident. This doctrine would annul all the law of guia timet to be 
found in the books. To this point, see the case of James Boyce’s 
Executors, appellants, vs. Felix Grundy, appellee, 3 Peters, 210. 
So, we think the demurrer cannot be sustained upon eithét 
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ground, and that the tompleianinte are entitled to the penal bond, 
as prayed for. 
Let the judgment of the Court below be affirmed: 





No. 63.—Tuomas J. Hearp aud | another, propounders, &c., 
plaintiffs in error, vs. Joun A. Hearp and another, defendants. 


[{1.] After a bill of exceptions has been: signed and certified by the Judge of 
the Superior Court and filed with the Clerk, his control over it is at an end. 
[2-] Under the Acts of 23d February, 1850, the original bill of exceptions 
must remain in the Clerk’s office below, for the inspection of all parties in- 
terested, and a copy be transmitted to the Supreme Court, as a part of the 
transcript of the record, or accompanying the same; and if this i is not done, 
the cause will be stricken from the docket. 
[3.] The Act of 23d February, 1850, allowing the copy of the bill of excep- 
tions, with the transcript of the record, to be made out and sent up to the 
‘Supreme Court, on or before the first day of the term to which the writ of 
error is returnable, would seem virtually to repeal that provision of the Act 
of 1845, which requires the transcript to be sent up within ten days from 
the filing of the notice. : 
[4.] Where no other time is fixed for the operation of a Statute, it takes effect 
from its passage ; and ignorance of the Act forms no legal excuse for its 
violation. 


: In error, from Elbert County. 


° 


A preliminary motion was made to dismiss the writ of error in 
this case, on the following grounds : 

Ist. Because no complete transcript of the entire record of the 
cause below, has-been sent up and certified by the Clerk of the 
Superior Court;as required by the Act organizing this Court. 

2d. Because there is no bill of exceptions, certified by the 
Clerk of the Superior Court to be the original bill of exceptions 
filed in his office and sent up by him to this Court. 

3é. Because the presiding Judge, who certified the said bill of 
exceptions, being satisfied that the same was not true and consis- 
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tent with what transpired on the trial of the cause before him, 
withdrew the said certificate, as appears se the order filed with 
the papers in this Court. 

As to the first ground, the facts were, that the transcript did 
not contain a copy of the bill of exceptions, as required by the 
Act of 1850. 

As to the second ground, the bill of exceptions had thereon the 
following entry : 


“ Filed in the Clerk’s office of the Superior Court of Elbert 
County, and State of Georgia, this 24th day of April, 1850. 
“WM. JOHNSTON, Clerk.” 


There was not the usual certificate, that this was. the original 
bill of exceptions filed:in his office, and the date of its transmission 
to the Supreme Court. 

As to the third ground, the bill of exceptions was signed on 
April 22d. On 25th April, the presiding Judge granted at Cham- 
bers an order directed to the Clerk, that he “do send no record 
of said case to the Supreme Court, nor said bill of exceptions ; 
but said Clerk is hereby ordered to retain in his office said re- 
cord, and to bring before me (the Judge) the bill of exceptions 
aforesaid, in order that the mistakes may be corrected.” 


Coss, for the motion. 


Cone, contra. 
By the Court—Lumrxin, J. delivering the opinion. 


We shall consider only the first and third grounds taken in 
the motion. ; 

[1.] Has the Judge of the Superior Court the right to arrest or 
otherwise interfere with the bill of exceptions, after it has been 
signed and certified by him, and filed with the Clerk? We think 
not: His duty is then performed, and his control over the bill of 
exceptions at anend. Any other construction would involve the 
Clerk in inextricable difficulty ; for, should he fail or refuse to 
send_up to this Court a complete transcript of the entire record, 
including a copy of the bill of exceptions, as required by law, he 
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is liable to be attached and otherwise punished for his delin- 
quency. The Legislature could not have intended to place this 
officer in a predicament, where he would be forced to decide, at 
his peril, between this conflict of jurisdictions, and, in any event, 
to be answerable to the one whose mandate he disobeyed. 

We suppose, that when the presiding Judge has signed and 
certified the bill of exceptions, his power as well as duties in re- 
lation to the matter, are terminated ; and, consequently, he must 
see to it, that the bill of exceptions, when presented, is true and. 
consistent with what has transpired in the case before him. 

That great injustice is sometimes done, both to the Court be- 
low and to the parties, by the bill of exceptions, we entertain no 
doubt ; and the evil can only be obviated by the adoption of some 
practice by the Judges, to prevent surprise. Let it be required, 
for instance, that the exceptions. be reduced to writing at the 
time they are taken, or that notice be given to the opposite party 
to appear, ata time and place stated, before the Judge who tried 
the cause, to suggest any alterations to the case a8 made out, so 
thatthe bill of exceptions, as prepared, and the amendments, may 
be. mutually agreed upon, or corrected and settled, as the Judge 
shall deem consistent with the truth. [trust I shall be pardoned 
for-making this suggestion—originating, as it does, in no spirit of - 
dictation, butin an extreme solicitude to protect the Circuit Bench, 
as well as the rights of suitors, 

[2.] On the other ground, this writ of error must be dismissed, 
namely : because there is, neither in the transcript of the record, 
nor accompanying it, a copy of the bill of exceptions, as required 
by the Acts of the last Legislature. ‘The Acts, (for there are two 
of them upon this subject,) in substance declare, that the Clerk of 
the Superior Court shall, in all cases, retain the original bill of 
exceptions’in his office, and on or before the first day of the 
Court to which the writ of error is returnable, send up a copy 
thereof, as a part of the transcript of the record, or accompany- 
ing. the same. Pamphlet Acts, pp. 68, 141. 

Here, no copy of the bill of exceptions is embodied in the 
transcript, in accordance with the provisions of one of these 
Statutes, nor accompanies it, in the terms of the other. But a 
document, purporting to be the original bill of. exceptions, and 
which no doubt is, has been sent up, together with the other pa- 
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pers, though not certified, as required to be, previous to the som 
sage of the-_late law. 

[3.] I would remark, in passing, that one of these Statutes, by 
allowing till the first day of the term to which the writ of error is 
made returnable, for making-out and sending up to this Court the 
copy of the bill of exceptions, with the transcript of the record, 
would seem virtually to’have repealed the provision in the Act 
of 1845, requiring the Clerk to make out and send up the tran- 
script, within ten days from the filing of the notice of the signing 
of the bill of exceptions. It was probably so intended. 

It isa substantial right, which belongs tothe defendant in error, 
to have the original bill of exceptions remain where he can have 
access to it, that he may see what case has been made against 
him, and come to this Court prepared to meet it; and to deprive 
him of this: privilege, by withdrawing the original papers from 
their proper depository, instead of transmitting a copy here, as 
required by the Acts, makes it obligatory upon the Court to 
strike this cause from the docket. 

[4.] The party complains that he had no notice of these Sree: 
utes. They were approved by the Governor, on the 23d. of Feb- 
ruary—published in the gazettes of the State, by authority, on 
the 19th of March—and the bill of exceptions-was not signed’ un- 
til the 22d day of April—two months after the passage of the Acts, 
and more than one subsequent to their publication. But, were it 
otherwise—had these Acts been passed the day before the bill of 
exceptions was tendered, there is no dispensing power in the 
Court, to relieve the citizen from the consequences of his igno- 
rance, however unavoidable: on his part. 1 Gallison, 62. In 
this case, from the Circuit Court in Massachusetts, the brig Ann 
was libelled and condemned for sailing from Newburyport on the 
12th of January, 1808, contrary to the Act of Congress of the 
9th of January, 1808, though it was admitted that the Act was 
not known in Newburyport on the day the vessel sailed. The 
Court admitted that the objection to the forfeiture of the brig was 
founded on the principles of good sense and natural equity, and 
that unless such time be allowed as would enable the party, with 
reasonable diligence, to ascertain the existence of the law, an in- 
nocent man might be punished in his person and property, for 
an act which was innocent, for aught he knew, or could by possi- 
bility have known, when he did it; still it held, that the rule was 
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fixed beyond the power of judicial control, and that no time was 
allowed for the publication of a law before it operates, when the 
Statute itself gives no time. 

In the case before us, no time is fixed in the Act; and the set- 
tled rule is, that it takes effect from its date. Matthews vs. 
Gane, 7 Wheaton, 104. 

The English rule formerly was, that if no period was fixed by 
~ the Statute itself, it took effect from the first day of the session in 
which the Act was passed—a doctrine most absurd and flatly un- 
just. And yet this continued to be the law, until the 33 of Geo. 
ITI, which declared that Statutes are to have effect only from the 
time they received the royal assent. One of the elementary 
principles of municipal law is, that it be “ prescribed.” All laws 
should, therefore, be made to commence iz futuro, and be notified 
to the community a sufficient length of time before they go into 
operation ; for, in this way alone can they properly be said to 
be prescribed. In New York, under their revised code, every 
law, unless a different time is specified, takes effect on the twen- 
tieth day after that of its final passage—in Massachusetts, on the 
thirtieth. But we doubt whether even this period is long enough 
for such a wide-spread territory. as Georgia. By the law, as it 
now stands, that is, for the Statute to take effect, as most of our _ 
Acts da, from and immediately after their passage, a good deal 
of hardship and inconvenience has been experienced. By the 
Constitution of Mississippi, as declared in 1833, no Statute ope- 
rates upon the persons or property of individuals, until sixty days 
after its enactment; and we would respectfully submit to our 
law-makers, whether it is reasonable or just that a shorter time 
be allowed in this State. 
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No. 64.—ALExanpER Kemp, administrator, &c. plaintiff in error, 
vs. ZECHARIAH Dantet, prochien ami, &c. defendant. 


[1.] Where B, by his last will and testament, bequeathed certain negroes to 
his daughter, as follows—“ To my daughter, Celia Rosamond Powell, I give 
and bequeath, and to the heirs of her body, the following named negroes, 
&c. Should she have no heirs from her body, she is to have the use of said 
negroes her life-time, and, at her death, should ‘she die without any heirs 
from her body, the four named negroes above, and their increase, to return 
to my son, John B. Bailey, ag his property. It is my will that all my pro- 
perty be given up to my son, John B, Bailey, as his property, except the 
four negroes above mentioned, which are to be given up to Celia R. Pow- 
ell”: Held, that it was the intention of the testator, that his daughter should 
take a life estate in the negroes, and that her children should take an estate 
in remainder thereto, as purchasers, under the will; that the words, 
“heirs of the body,” were intended to be used as words of purchase, and. 
not as words of limitation. 


In Equity, in Scriven Superior Court. Decision by Judge 
Hott, October Term, 1849. 


By the last will of Bates Bailey, he desired that his wife and 
son, and all his property, should remain on his farm until the Ist 
of August, 1830—after which time, he bequeathed to his son all 
of his lands and negroes, &c. “except four negroes, which is 
here mentioned, to my daughter, Celia Rosamond Powell. I 
give and bequeath to the heirs of her body, the following named 
negroes, viz: Hannah, Alex. Screen and Dick. Should she 
have no heirs from her body, she is to have the use of said ne- 
groes her life-time, and, at her death, should she die without any 
heirs from her body, the four named negroes above, and their in- 
crease, to return to my son, John B. Bailey, as his property, or to 
his lawful heirs.” It was further provided by the will, that at the 
date specified, all the property was “to be given up to John B. 
Bailey, as his property, except the four negroes mentioned above, 
which are to be given up to Celia R. Powell.” 

In September, 1848, Daniel, as next friend for the minor chil- 
dren of Celia R. Powell, filed a bill, praying a xe exeat, &c. on 
the ground, that under this will, Celia R. Powell took only a life 
estate, and her children in remainder. 

On the hearing, a motion was made to dismiss the bill and pro- 
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cess, on the ground that Mrs. Powell took a fee-simple under the 
will, and if only a life-estate, the remainder was to Bailey, and 
not to her children. 

The Court overruled the motion, and this decision is brought 
up for review. 


M. Marsu, for plaintiff in errer, cited— 


Reese vs. Steele, 2 Simons, 233. 1 Hilliard on Real Estate, 
633. Dubler vs. Trollope, Ambler, 453. Elton vs. Eason, 19 Ves. 
77. Ham vs. Ham, 1 Dev. §& Bat.598. Carr vs. Porter, 2 McC. 
Ch. 60. 2 Des.112.  Ohoice vs. Marshall, 1 Kelly, 97. Robin- 
son vs. McDonald, 2 Kelly, 120. 3 Ib, 563. 


Jno. Scuxey, for defendant. 
By the Court—Warner, J. delivering the opinion, 


[1.] The only question for our judgment, made by the record 
in this case, is the proper construction to be given to that clause 
of Bates Bailey’s will, which relates to the bequest to his daugh- 
ter, Celia Rosamond Powell. ‘ 

The testator first directs that all his property shall be kept to- 
gether, until the first of August, 1830. 

After making a bequest to his son, John Bourbon Bailey, the 
testator made the following bequest ; “To my daughter,. Celia 
Rosamond Powell, I give and bequeath, and to the: heirs of her 
body, the following named negroes, to-wit: Hannah, Alex, Screen, 
and Dick. Should she have no heirs from her body, she is to 
have the use of said negroes her life-time, and at her death, 
should she die without any heirs from her body, the four named 
negroes above, and their increase, to return to my son, John B. 
Bailey, as his property, or to his lawful heirs. It is my wish and 
will, that in the year and date above mentioned, for all my pro- 
perty, consisting of negroes—whether men, women, or children— 
horses, cattle, hogs, household and kitchen furniture, plantation 
utensils, all together, to be given up to my son, John B. Bailey, 
as his property, except the four negroes mentioned above, which 
are to be given up to Celia R. Powell.” 

What estate did Celia R. Powell take in the four negroes men- 
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tioned in this clause of the testator’s will? If we take the first 
part of the clause, and read it as fullows—* ‘To my daughter, Ce- 
lia Rosamond Powell, I give and bequeath; and to the heirs of 
her body, the following named negroes”——without any regard to 
the superadded words employed by the testator, then, an estate 
tail is undoubtedly created, and the absolute estate to the negroes 
vested in Celia R. Powell, as was ruled by this Court in Choice 
vs. Marshall, 1 Kelly, 97. Without any superadded words, ex- 
planatory of the intention of the testator, the words, “heirs of 
her body,” would be held to be words of limitation, and not 
words of purchase. = 

But we think that the superadded words employed by the tes- 
tator clearly show, that it was his intention that his daughter, Ce- 
lia R. Powell, should take a life estate in the negroes, and that 
the words, “ heirs of her body,” were intended to be employed 
by him as synonymous with children. 

If the contents of the will show that by the word “ heirs,” the 
testator meant other persons than next of kin, those persons will 
be entitled, and children may take under the word “ heirs.” 1 
Roper on Legacies, 85, 86. 2 Roper on Legacies,354. Swainvs. 
Roscoe, 3 Iredell’s Law Rep. 200. Here, the testator’s daughter 
is to have a life estate in the negroes, and at her death, should she 
die without any heirs from her body, the four named negroes and 
their increase, are given to John B. Bailey, the testator’s son, a 
person then in life, which negatives the idea that the testator in- 
tended by the words, “ heirs of her body,” an indefinite failure of 
issue. Taking all the words employed by the testator in his 
will, as explanatory of his intention, itis our judgment, that Celia 
R. Powell took an estate for life in the negroes, with remainder 
to her children, as purchasers under the will; and in the event 
Celia R. Powell had died without children, then, upon the hap- 
pening of that contingency, John B. Bailey would have been en- 


titled to the property. 
Let the judgment of the Court below be affirmed. 
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No. 65.—Wituram P. Hat and others, plaintiffs in error, vs- 
Farisa Carrer and Micnaew J. Kenan, executors, &c. de- 
fendants in error. 


{1.] An executor is not, ordinarily, liable for assets which come to the hands 
of his co-executor, or responsible for his devastavit. If he is, however, 
active in the matter, and by his action, whether intentionally or not, ena- 
bles his co-executor to commit a devastavit, he will be liable with him for it. 
Each executor has power, under the will, to exeeute’ it, and one has no 
power to prevent the other from taking possession of assets, or to take 
them out of his possession after he has acquired the possession. 

[2.] Aninventory of notes and other choses in actton is not, of itself, evidence 
of assets in hand, to charge an executor, but he will be liable for a devasta- 
vit, if he fails to collect such as are collectable, with due care and proper 
diligence. 

[3.] If twoor more executors join in a receipt for money, they are, by weight 
of authority in England, thereby jointly liable. Query as to this rule in 
the United States. 

[4.] A distinction taken between a joint receipt and a joint return of an ‘in- 
ventory. 


[5.] An inventory of choses in action, is a requirement of law, obligatory 
upon all the executers who qualify. It does not, of itself, show assets in 
the hands of either, so as to charge them, nor does it show a joint pos- 
session of the evidences. of debt, but leaves the fact of actual possession — 
and control, in any one or all,open to proof. 


[6.] Held, therefore, that where there is a joint return of the inventory of 
debts, and the possession is in one, and he through negligence, without 
participation by the other, fails to collect them, he is solely liable for such 
devastavit. 


Exceptions to an award, in Baldwin Superior Court. Decid- 
ed by Judge Jounson, February Term, 1850. 


The plaintiffs in error, as legatees under the will of George 
W. Murray, deceased, filed a bill against Farish Carter and. Mi- 
chael J. Kenan, the executors thereof, for an account and séttle- 
ment. This cause, under a rule of the Court, was referred to the 
arbitrament of counsel named, by which rule the arbitrators, on 
request of either party, were required to-reduce to writing any 
decision they might make upon any question of law; which de- 
cision might, by either party, be submitted to the judgment of the 
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Judge of the Superior Court, with leave to_proseeute a writ of 
error thereto. 

The arbitrators awarded against Michael J. Kenan, one of the 
executors, the sum of $9,695 10, for choses in action, good and 
eollectable at the death of testator, and lost by negligence and 
failure to collect, and not accouuted for in his returns, 

Under the rule, the arbitrators returned, in writing, their deci- 
sion, that both the executors were not liable for this amount, but 
Kenan alone was liable. They farther returned, that the only 
evidence on which they made their decision, except that te be 
found in the pleadings and exhibits, was, that the choses in action 
were produced by Mr. Kenan, on the hearing before the arbitra- 
tors, as having been in his possession from the time of taking the 
inventory. ‘The inventory was made jointly by the executors, 

Kenan, by his answer, stated that he had the exclusive custedy 
of the assets—the subject matter of this dispute—from the time 
of the making-of the inventory, down to the time of the making 
of the award; and that the only assets in the hands of Carter, 
were turned over to him by Kenan. 

Carter, in his answer, stated the same facts, and the manner in 
which he became possessed of any of the ‘assets ;- also, that he 
knew nothing of the management of Kenan, except what he de- 
rived from his return. 

On the motion to make the award the judgment of the Court, 
the plaintiffs in error excepted to this decision, onthe ground 
that both executors were liable, jomtly, for the amount -thus 
charged against Kenan, individually. 

The Court overruled the objection, and this decision is assign- 
ed as error. 


Cone, counsel for plaintiffs in error, sabmitted the following— 


lst. Executors are liable for the amount-of inventories return- 
ed by them ;’ and if they return none of the debts due the estate, 
as desperate or doubtful, they shall be charged with the whole as 
assets. Graham vs. Davidson, 2 Dev. & Batt. 155. Wright vs. 
Wright, 2 McCord’s Ch.196. 

2d. -If, by an agreement between two executors, one is to re- 
ceive and intermeddle with such part of the estate, and another 
with such a part, each shall be answerable for the whole. Monel? . 
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vs. Monell, 5 Johns..Ch. 294. Ram. on Legal Assets, ch, 38, §14, 
pp. 542, 544,558. 2 Williams on Executors, 1119. 

3d. Executors joining in receipts, are responsible, jointly, for 
the whole. Johnson vs. Johnson, 2 Hill’s Ch. 277.. Leigh vs. 
Barry,3 Atkyas, 583, 584. 2 Story’s Eq. §§1280, 1281. 

4th, The main and important point—where two or more exec- 
utors qualify, and the choses in action belonging to the estate are 
lost by negligence and failure to collect, the executors are all 
jointly responsible forthe amount so lost by negligence and _fail- 
ure to collect. Chambers vs. Manchin,7 Vesey, 198.-. Brice vs. 
Stokes, 11 Vesey, 325. Muckloe vs. Tuller, 1 Jacobs, 198. Stiles 
vs. Guy, Law Mag.281. Booth vs. Booth, 1 Beavan, 125. Doyle 
vs. Blake, 2 Schoales & Lefr. 244. Clark vs. Clark, 8 Paige, 
159.. Scully. vs. Delany, 2 Irish Eq. 165, cited 4 Bar. & Harr. 
Dig. 197.. Robinson vs. Harris, 1 Hayes § Jones, 412, cited 4 
Bar. § Harr. Dig. 194. Williams vs. Maitland, 1 Iredell’s Equt- 
ty, 92. 








McDonatp, for defendants, submitted— 


Joint inventory returned by executors, is not evidence of joint 
possession of the assets. 24 Com. Law Rep. 133. 2 Wiliiams’ _ 
Executors, 1404. Ochiltree vs. Wright, 1 Dev. §& Bat. Eq. Rep. 
336. Southerland vs. Brush, 7 John. Ch. Rep. 22. 

A devastavit by one executor does not charge his companion. 
Cameron et al. vs. The Justices, Sc. 1 Kelly’s Rep. 36. 2 Wil- 
liams’ Executors, 1291. 1 Peer Wms.81, last note. Churchill et 
al. Ib, 241 and note. 2 Vesey, Jr. 678, last note. 4 Eq. Rep. 71, 
76. Ib. 92. 

Negligence in collecting the assets is a devastavit. 2 Wms. 
Ezxecutors, 1284. eis 

The actual porsession and use, by one of two executors, is not, 
in law, the possession and use of both, so as to attach. a liability 
on both. 2 Wms. Ezrs. 685. 

One executor has no authority to take from the possession of 
another, the assets of the testator, and cannot, therefore, be made 
liable for the default of that other. 1 Dev. § Bat, Eq. R. 336. 

Executors stand on the same footing, having equal rights and 
the same responsibilities, are. not liable to each other, and each is 
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liable to the cestui que trust, to the extent ofthe fund he receives, 
14 Peters’ Rep. 169. 11 Johns. Rep. 21. 

One executor not liable for the /aches of another, in not enfore- 
ing the collection of debts. 2 Dev. Eq. Rep. 51. 

One executor not liable’ for the breach of trust of: another, ex- 
cept in cases where the will creates an express trust, apd he 
knew and acquiseces in the breach of trust. Williams vs. Nizon, 
2 Beavan, 472, 

Executors and administrators are liable in Georgia, under the 
Statute and Common Law of England, as it existed in 1764, 
Hotchkiss, 476. 


By the Court—Nissert, J. delivering the opinion, 


The Circuit Judge confirmed the award of the arbitrators, and 
from his\judgment a writ of error istaken, The arbitrators held, 
as an inference of law, from the facts before them, that the exec- 
utors of Murray, (Carter and Kenan,) are not jointly liable for 
the nine thousand dollars.and upward, of choses in action, not col- 
lected, but that-Kenan alone is liable. Whether their judgment 
of the law upon the facts be right, is the question for our deter- 
mination. It is first impertant to state; definitely, what those 
facts are; for it will be seen that the rule of legal liability, in’‘cases 
like this, depends upon slight variation in the facts. The bill of 
exceptions states, that no evidence was before the arbitrators, but 
that which is afforded in the pleadings and exhibits, except that 
the choses. in action, for the failure to collect which Kenan was 
made liable, were produced to the arbitrators by Kenan, as having 
been in his possession from the date of the inventory. We are, 
therefore, to look to the pleadings and exhibits alone, for the 
facts, upon which the award was made, except the fact that Ke- 
nan produced the choses in action, and the farther fact, that they 
were produced by him as having been in his ae Srom the 
date of the inventory. 

They are as follows: Carter and Renan both qualified as exee- 
utors to the will of Georgé W. Murray. They jointly: returned 
to the Ordinary an inventory of bonds, notes and other evidences 
of debt due the estate, among -which, and constituting a part of 
whieh inventory, were the netes, &c. making up the amount of 
$9,695 10, tothe payment of which Kenan alone was found lia- 
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ble. These notes, &c. were proven before the arbitrators to have 
been collectable with reasonable diligence. They were exhibit- 
ed to the arbitrators as wholly insolvent at the time of the award, 
and recognized by them as insolvent at that time. A part of the 
choses in action embraced in the inventory, as appears by Carter’s 
answer and his returns, came into his possession, and he adminis- 
terea them, but no part of those upon which the award makes 
Kenan solely liable. The bill charges, generally, that the effects 
of the estate came into the possession of the two executors. In 
his answer responsive to the bill, Carter states, that the assets did 
not all come into his possession, nor did all come into the posses- 
sion of his eo-executor, Kenan, nor did all come into the posses- 
sion of both jointly. It states farther, that such as came into his 
possession, he got from his eo-executor, Kenan, or were attor- 
mey’s receipts for papers placed with them for collection by the 
testator in his life, or by Kenan, after his death; and Col. Carter, 
in his answer, refers to his returns, as exhibiting the character and 
extent of his administration. _Those returns were irregularly 
4made, and do not show that any of the choses in action upon which 
Kenan was made liable, came into his possession. Kenan’s re- 
turns are also irregularly made, and. exhibit no action whatever 
upon those choses im action. Carter denies in his answer, any — 
knowledge on his part of the manner in which Kenan managed 
the assets in his hands, except what he derived from Kenan’s re- 
turns. In his answer, Kenan states, that the notes, &c. upon 
which the award charges him, were insolvent, and that they had 
been in his possession from the time of the inventory. Upon 
these facts, the arbitrators determined that Kenan alone was liable 
for choses in action, embraced in the joint return of the inventory, 
which were collectable, but which were not collected. The 
plaintiffs in-error, excepting to the judgment of the Circuit 
Court, affirming the award of the arbitrators in this.regard, insist 
that both the executors are liable. Before entering upon the 
question, it is proper to state farther, that the complainants claim 
as residuary legatees under-the will of Murray, and that in rela- 
stion-to their interests in the estate, there is no special trust devolvy- 
ed-upon the executors. The will appoints them, in the usual 
form, executors, and directs that the property not specifically be- 
queathed be sold, and the proceeds “ be paid to them as fast as the 
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estate is settled.” The trust clearly is no more than the ordinary 
trust devolved upon executors to a will. 

[1.] An executor is not, under ordinary circumstances, respon- 
sible for assets which come to the hands of his co-executor. The 
trust created by the will is a several trust. The confidence re- 
posed by the testator is several. One is as much entitled to ex- 
ecute the will, in the absence of any special trusts or specific 
directions, as the other ; nor can one deny to the other participation 
in the administration of the estate. Legal capacity to execute is 
devolved upon each. From these propositions, the rule results, 
that one of two or more executors is not responsible for the de- 
vastavit of his co-executor. This is generally true; but if he 
intentionally or otherwise has contributed to the devastarit, he 
will be responsible. If'he is active in the matter, and by his ac- 
tion, whether with intention to commit a devastavit or not, enables 
his co-executor to commit it, he will be liable with him. ‘I take 
it to be clear, (says Lord Thurlow, in Sadler vs. Hobbs,) that 
where, by any act or any agreement of the one party, money. gets 
into the hands of his companion, whether a co-trustee or co-exec- 
utor, they shall both be answerable.” 3 Bro. Ch. C.116, margin, 

‘ The rule is stated with more latitude by Mr. Williams, as de- 
rived from the authorities, thus: “ Where, by any act done by one 
executor, any part of the representative estate comes to the hands 
of his co-executor, the former will be answerable for the latter, 
in the same manner that he would have been for a stranger 
whom he had entrusted to receive it.” Williams on Ezxecutors, 
marg. p. 1294. Note to Churchill vs. Hobson,1 P. Wms. 241. 
11 Ves. 335. Hardr. 314. Dick. R. 356. 1 Rees & M. 66. 
Sterrit’s Appeal, 2 Penn. R. 419, 422. 2° Hill’s Ch. R. 293. 4 
Rawl. 157. 10 Peters, 532. 1 P. Wms. R. 81. 16 Vesey, 479, 
480. 1 Meriv. 712. 1 Sch. § Lefr. 272. Ib. 341. Monell vs, 
Monell, 5 Johns. Ch. 294, ’5, ’6. 

The counsel admits the general rule, that under ordinary cir- 
cumstances, one co-executor is not bound for the devastavit of 
his colleague, and Ido not understand him to lay down the rule 
of exception to that general rule any stronger or broader than I 
have stated it. He contends, however, upon different grounds, 
that according to the case made in this record, Carter is liable for 
the devastavit of Kenan; and first, he insists that “ executors are 
liable for the amount of inventories returned by them, and if they 

VoL. vill. 50. 
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return none of the debts due to the estate as desperate or doubt- 
ful, they (both) shall be chargeable with the whole as asseés.”” 

{2-] The argement under this head, is drawn from the joint 
inventory returned by Kenan and Carter, and its weakness or 
strength depends upon the legal effect of the inventory. If it be 
true, that the joint inventory is, in law, an admission upon the re- 
cords of the Ordinary, of assets in the possession and control of 
both the executors, then it may be conceded, that a failure to col- 
lect in the collectable choses in action embraced in that mventory, 
is-@ joint devastavit, for which they are jointly liable. For, in 
that event, it would not relieve Carter, to show that the waste was 
the result of Kenan’s neglect to collect, whilst he had the actual 
possession. If they are at first in the possession and control of 
both, each permits the sole possession and control of the other at 
his peril. Inthe prosecution of the argument, the learned coun- 
sel places this joint inventory upon the footing of a joint reeeipt 
for money, by two or more executors, and thus enlists in behalf of 
the conclusion to which he would conduct us, that large class of 
cases which have decided that co-executors.are liable upon a joint 
receipt, when the loss of the money receipted for is the aet of one 
only. The schedule of notes returned by a sole executor, with- 
out designating any part of it doubtful or desperate, was, at one - 
time, evidence, prima facie, of liability for the whole ; and he 
would be put upon the necessity of showing, if such were the 
fact, that any part of them was not collectable in the use of (to 
use the language of our Act of 1767) “ due care and proper dil- 
igence.” This is the rule as to an inventory of assets other than 
debts ; and, as stated, such was the rule as to inventories of debts. 
1 Salk. 296. Buller’s N. P.140. S. C. Selwyn’s N. P. 779, 
note, Gth edition. 8 Taunt. 734. 3 B.-Moore, 69. Williams’ 
Ezecutors, 1401. 

In Giles vs. Dyson, (1 Starkie’s N. P. C. 32,) Lord Ellenbor- 
ough would not allow an inventory of debts due te the estate, and 
which were not returned as desperate, to be considered as assets 
actually in the hands of the executor. His Lordship said, “ you 
must prove, presumptively at least, that these debts have been 
paid—that presumption may depend. upon time and other circum- 
stances. --But upon the plea of plene administravit, it is necessary 
to prove that effects came to the hands of the defendant. This is 
the universal practice.” I apprehend that it is now settled, that 
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although debts due to the testator are assets, yet the executor or 
administrator is not to be chargeable with them till he has receiv- 
ed the money. Williams on Executors,1187. Com. Dig. Assets, 
d. Bac. Ab. Exrs.h. 1 Camp, 364. 1 Salk. 207. 14 Johns. 
R. 446. 4 B. & Adol. 657,-S. C. 1 Nev. & M. 434. 

The English doctrine seems to be this, that an inventory of 
property is prima facie evidence to charge an executor; and an 
inventory of choses in action is not even prima facie evidence to 
charge him, but the proof must go farther, and show, presump- 
tively at least, that the money has been collected. Suchis the le- 
gal effect of the inventory, as evidence of assets in the hands of 
the executor. His liability for a devastavit, in not collecting cho- 
ses in action, I am not now examining—my purpose being, at 
present, to enquire what effect is to be given to an inventory, as 
evidence that assets have come to the hands of the executor. 
There seems to have been in England two kinds of inventories. 
Formerly, it was necessary to exhibit an inventory of the estateto 
be administered before probate of the will, according to the prac- 
tice of the Prerogative Court of Canterbury; and this practice 
yet obtains in some country jurisdictions. The Statute, 21 Hen- 
ry VIII, requires an inventory, yet it seems that according to the 
modern practice in England, neither executors nor administra- 
tors exhibit any inventory, unless cited for that purpose in the 
Spiritual Courts, at the instance of a party interested. 1 Phellim, 
240. Toller,250. Williams’ Exrs.'707,’8. It is, however, pru- 
dent for the executor or administrator to exhibit an inventory for 
his own protection. 1 Hagg.106. I refer to these things for 
the purpose of saying, that in England, the effeet of an inventory, 
returned before probate, is different from the effect of an invento- 
ry since the Statute of Henry VIII, upon citation. It is less in 
the former than in the latter case. The object of the inventory 
before probate, was to show the estate to be administered, for the 
protection of the executor, as well as for the benefit of all persons 
interested in the estate. That is the object of the inventory re- 
quired by our Statute, and our inventory, I have no doubt, an- 
swers to the inventory formerly required in England, before pro- 
bate; whereas, the inventory now required of the executor in 
England, upon citation, has its counterpart here, in those annual 
returns or inventories of his actings and doings, which the exec- 
titoris, by law, required to make. The rule of evidence, theré- 
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fore, which is applicable to inventories here, is that which: is in 
Nngland: applicable to inventories made before probate. In 
Stearne vs. Mills, Denman, C.J. said, “I am of opinion, that the 
inventory, delivered. by the executor, on proving the will, is not, 
in itself, evidence of assets having come to his hands.” 4 Barn. 
§ Adol. 655. 24 Eng. Com. Law R. 135. 

The Statutes of Georgia, I believe, give no greater effect to the 
inventory of debts, than it has at Common Law. They are, in- 
deed, confirmatory of the position, that the return, simply, of an 
inventory and schedule of debts, is not, of itself, evidence that as- 
sets have come to the hands of theexecutor. The Statute of 1764, 
by express words, makes the executor chargeable with “so much 
of the credits only, as he, she or they, after due care and proper 
diligence, shall recover and receive, in like manner as executors and 
administrators are made chargeable by the Common and Statute 
Law of England.” Prince, 222. 

This Statute requires an inventory to be made “ of all and sin- 
gular the rights and credits of the testator or intestate, whether 
the same be in ready money, judgments, bonds, or other special- 
ties or notes of hand, together witha list or schedule of the books 
of account of such testator.” For the purpose of showing what 
is to be administered—for the protection of the executor, and - 
doubtless, aiso for the benefit of creditors, heirs and distributees, 
this perfect inventory is to be exhibited, not before probate of the 
will, as in England, byt within three months after qualification. 
But how is he to be charged? Why, only with so much as he 
shall recover and receive, after due care and proper diligence. The 
law prescribes the rule of liability, as to choses in action—it or- 
dains.a criterion of liability; and that is recovery and receipt, af- 
ter due care and proper diligence. Now, the.inventory, as evi- 
dence, can go no farther than the liability settled by the law. It 
does not prove assets in hand—it does not prove recovery and re- 
ceipt—it proves the receipt of the notes, bonds, book of accounts, 
&c. but not the money; and whilst, in one sense, they are assets, 
yet not assets in hand to charge the executor. They are eviden- 
ces. of debts due, which may or may not be collectable. By the 
Act of 1792, the inventory and appraisement of property is made 
evidence; but not conclusive, of the value of the estate. That 
may beshownto be more or less than the appraisement. Prin. 226. 

For the purposes of this opinion, it is sufficient, if I have dem- 
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onstrated that the inventory of a sole executor is not conclusive of 
assets in hand, and therefore, of liability. What then is the effect 
of a joint inventory, where there are two executors? Admit itto 
be the same against both that it has against one, when there is but 
one, then, as we have seen, it does not prove that the assets have 
actually come to hand, and the argument of counsel, that Carter 
is liable, because simply of the joint return, falls to the ground. 
The case does not stop with this joint return—far from it. But 
I have been endeavoring to meet the positions of the plaintiffs in 
error upon their own ground. 

[3.] And I new enquire, what support the positiontaken by coun- 
sel on this joint inventory derives from its assumed-analogy te a 
receipt signed by two executors. As to trustees, the rule is, that 
where they are authorized to receive money and jointly execute 
a receipt for it, they are, ordinarily, liable only for so much as 
each has received, and, ordinarily, it is different in case of execu- 
tors. Trustees have equal interest and authority, and cannot act 
separately, as executors may, but must join in conveyances and 
receipts. They are obliged to join, for the sake of legal conform- 
ity. Justly, therefore, are they not liable, because of ‘their join- 
ing. It is otherwise with executors. 

They are not compellable to join in receipts. Each is : competent 
toact. A receipt from one will be a valid discharge. If they 
join, therefore, in a receipt, it is a voluntary act,-and is held an ad- 
mission that they are jointly accountable. 2 Fonbl. Eq. b. 2, ch. 
7, §5.. Fellows vs. Mitchell,1 P. Williams, 83, note 1. -Churchilt 
vs. Hobson, 1 Ibid, 241, note 1. Leigh vs. Barry; 3 Atk. 584. 
Ambler, 219. Murrell vs. Cox, 2 Vern. 570. Prec. in Ch. 173. 
Moses vs. Levy, 3 Younge & Coll..359, 367.. Sadler vs. Hobbs, 2 
Bro. C. R.114. 3 1bid,90. Chambers vs. Minchin, 7 Vesey, 198. 
Brice vs. Stokes, 11 Vesey, 324.- Joy vs. Campbell, 1 Sch. & Lef.- 
341. Doyle vs. Blake, 2 Ibid, 242. maiaedl on Trustees, 312, 313. 
2 Story’s Eq. §§1280, 1281. 

This rule, which charges executors upon a joint receipt, I con- 
cede, is established by the weight of authority in England; yet it 
has been questioned, and in fact modified there, by some of the 
ablest Judges of that empire. In Churchill vs. Lady Hobson, 
Lord Harcourt struggled against it. 1 Pr. Wm.241. In West- 
ly vs. Clarke, Lord Northington resisted it with convincing pow- 
er.. Among other things, he said,-“ If it appears plainly, that 
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one of the executors only received and discharged the estate in- 
debted, and assigned the security, and others joined. afterwards 
without ‘any reason, and without being in capacity te control their 
co-executor, either before or after the act was done, what grounds 
has any Court, in conscience, to charge him? Equity arises out 
of a modification of acts, where a very minute circumstance may 
make a case equitable er iniquitous; and although former au- 
thorities may, and ought to bind the determination of subsequent 
eases, in respect to rights—as, in the right of courtesy or dower— 
yet there can be no rule for the future determination of this 
Court concerning the acts of men.” 1 Eden. R. 357. See, also, 
the opinion of Lord Alevanly, in Hovey vs. Blakeman,(4 Vesey, 
607,’8.) In Monell vs. Monell, a greater Chancellor than either 
of these, {Kent,) reasoned against it, aud one not less than he, 
(Story,) after declaring that it seemed to him difficult to maintain 
the sound policy, or practical convenience, or intrinsic equity of 
the rule, expresses himself farther, thus: « Perhaps the truest 
exposition of the principle, which ought, in justice, to regulate 
every case of this sort—whether it be the case of executors, guar- 
dians or trustees—is that which has been adopted by a learned 
Equity Judge in our own country. It is, that if two executors, 
guardians or trustees, join in a receipt for trust money, it is prima- 
facie, although not absolutely conclusive evidence that the money 
came to the hands of both; but either of them may show, by sat- 
isfactory proof, that his joining in the receipt was necessary, or 
merely formal, and that the money was, in fact; all received by 
his companion.” 5 Johns. Ch. Rep. 296. Story’s Eq. §§1281, 
1282, 1283. 
{4.] But is the inventory of choses in action of the same force 
and effect as a receipt? From what has been already said, it is 
manifest that itis net. As evidence, I have attempted to show, 
that of itself, it does not prove assets in hand; but a receipt is a 
written acknowledgment of the recetpt of money—that very thing 
which our Statute requires to be proven, in order to charge an 
_ executor. The liability of two executors upon a joint receipt, 
_ goes upon the idea, that it is equivalent to an admission of their 

willingness to be jointly accountable. The inventory cannot be 
| construed into any such admission. It is but an official statement 
\ thatsuch and such bonds, notes, books of account, &c. are found 
among the papers of the testator, as belonging to his estate. If 
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it admits any thing, it only admits the possession of the evidences 
of debts, whereas, the receipt admits the possession of money oot 
lected upon those evidences of debt. 

[5.] But the utter dissimilarity in the instruments, and in the 
legal operation of them, is palpably manifest in this. The re- 
ceipt is notyrequired by law, but is voluntary; whereas, the. in- 
ventory is required by law, and demanded by the oath of the 
executor, and, therefore, is not voluntary. The foundation upon 
which a joint liability upon a joint receipt rests, is, that the law 
does not require them to sign it jointly. One can give a dis- 
charge, and if both do sign, it is because both choose to sign. The 
cases which establish the rule admit, that in cases where a joint 
act is necessary by law, it does not apply—as in the case of the 
sale and transfer of property. Hill on Trustees, 313. Terrell vs. 
Mathews, 11 Law Journ. N. S. Chanc.31. Hovey vs. Blakeman, 
4 Vesey, 608. Chambers vs. Minchin, 7 Vesey, 197. 

By the Act of 1764, it is declared, “That trom and after the 
passing of this Act, a// and every executor and administrator who 
shall, before the Ordinary of this province for the time being, or 
such person as he shall depute or appoint, (now the Inferior 
Court sitting as a Court of Ordinary,) qualify him, her or them- 
selves for the administration of the estate of his, her or their tes- 
tator or intestate, shall, upon oath, (the Act provides, then, for 
the production of the property, appraisement, and making a re- 
turn to the Ordinary, and then proceeds,) together with a fulland 
perfect inventory of all and singular, the rights and credits of the 
said testator or intestate, whether the same be in ready money, 
judgments, bonds or other specialties, or notes of hand, together 
with a list or schedule of the books of account of such testator.” 
Prince, 222. By this law, the exhibition of the inventory is made 
the duty of each and every executor who shail qualify. All who © 
qualify are bound by the law to return the inventory-—~there is no 
choice about it—and if one of two or more fails to make the re- 
turn, he violates the law. _In obedience to common sense and 
common reason, the usage is, as in this case, to make it jointly. 
Thesame thing is re-enacted by the Act of 1792. By this latter 
Act, the oath of the executor is prescribed, and he is.required to 
swear, that he will make a true and perfect inventory of the goods 
and chat.els of the estate. Goods and chattels, in the sense-in 
which these words are used inthis oath, I have no doubt, include 
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choses in action. Thus, it is clear that all the executors who qual- 

ify, must join in returning an inventory. It is, therefore, clear, 

that so joining is not a voluntary act, and equally clear that there 

_ is, wpon principle, a wide difference—indeed, no analogy—be- 

| tween a joint inventory and a joint receipt. The plaintiffs’ 

' ease, of consequence, can derive no strength from the rule that 
holds co-executors equally liable upon a joint receipt. 

As to the liability of co-executors upon a joint receipt, a dis- 
tinction has been made between creditors and legatees, to the 
effect that they are liable to the former, but not to the latter. 
See 2 Fonblanque’s Eq. p. 437, °38, 4th Am. edit. Gibbs vs. Hen- 
ing, Prec. in Ch. 49. Brice vs. Stokes, 11. Vesey, 324. Lord 
Shipbrook vs. Hinchinbrook, 16 Vesey, 480. Appeal of Brown’s 
Ezrs. 1 Dail. 310. ‘ 

The reason assigned for it is, that legatees are appointed by 
the testator, as well as executors, and cannot, therefore, impose 
the same responsibility on the executors as creditors. For my- 
self, I see no good reason for the distinction. Lord Thurlow, in 
Sadler vs. Hobbs, calls it an odd distinction. That creditors have 
claims upon the estate, paramount to those of legatees, is true. 
No man can give any thing away until his debts are paid. Jus- 
tice precedes generosity; and it is true, that legatees are the ap-. 
pointed beneficiaries of the testator, whilst creditors are rightful 
demandants under the law. The law protects the rights of cred- 
itors in the estate of their debtor; but how do these things affect 
the personal responsibility of the executor, or vary the character 
of his trust? The great equitable principle is, that the executor 
is to be responsible upon his acts, and according to the assets that 
come into his possession. ‘The law declares the trust to be seve- 
ral—each has absolute power over the estate. How can these 
principles be dispensed with at-all, so as to charge one for assets 
which his colleague has received? and if dispensed with in favor 
of creditors, why not in favor of legatees? It seems to me, that 
in a Court of Chancery, creditors and legatees, as to the personal 
liability of co-executors upon a joint receipt, stand upon the 
same platform. This distinction was not recognized by Chancel- 
for Kent, in Monell vs. Monell, (5 J. C. R. 283,) and was ex- 
pressly repudiated in South Carolina, in Johnson vs. Johnson, 2 
Fiill’s C. R. 293.: 

| If it be true, that a joint inventory will, of itself, charge both 
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executors, then in every instance any qualified executor be- 
comes surety for his co-executor. The Statute requires all who 
qualify, to return the inventory—each must, by the mandate of 
the law, and by the moral constraint of his oath, exhibit the in- 
ventory, and when that is done, he, ipso facto, is liable; and there 


is no escape from this liability, but in a breach of duty as requir- | 


ed. by law; and a violation of moral obligation, as enjoined by 
oath, _ 

Upon this view of the subject, what becomes of the right of 
the testator to select his executors? A solvent executor would 

not qualify with an insolvent one, however honest, and however 
high in the confidence of the testator ; because, by so doing, he 
becomes his surety, The result would be, that a testator would 
lie under a necessity of selecting only such men to execute his 
will, as he might be assured would be willing to be responsible 
for each other, or be limited to one executor. He must lose the 
services of his responsible friend, or of his trusted but irre- 
sponsible friend.. The impolicy of this doctrine is apparent. It 
would, also, sweep from the books all the rules, so firmly estab- 
lished, which recognise the several character of executors’ trusts, 
and which define and regulate their respective responsibility. 

In Stearne vs. Mills, (4 Barn. § Adol. 655,) Mr. J. Parke speaks 
directly to this point, thus: ‘To say, generally, that the mere 
circumstance of having joined in an inventory, for the purpose of 
obtaining probate, renders an executor liable, would-be going 
farther than is warranted by any authority.” 

In Ochiltree vs. Wright, one of the questions made was, 
whether one executor, consenting to a sale of property by his 
co-executor, and joining with him in signing an account and in- 
ventory of the sale, was liable for the devastavit of his co-execu- 
tor. The Supreme Court of North Carolina held, that he was 
not liable under the circumstances of that case, and affirmed ser 
veral of the propositions which I have stated relative to the legal 
character and effect of an inventory. Daniel, J. delivering the 
opinion of the Court, says: “The foregoing remarks, bring us 
to the inquiry whether, under the circumstances of this case, 
Wright, by his assent to the sale, and signing the inventory and 
account.of sales, has made himself liable for that devastavit. The 
signing of the inventory could not have that effect, because exec- 
utors are bound to render an inventory of all the assets which 
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come to their possession or knowledge, because each has author- 
ity, the will, to take possession of the property, and because 
Beck already exercised that authority before the inventory 
wassigned. It was but a formal proceeding, and by no means 
subjects Wright to the devastavit of his co-executor. Is there 
any additional responsibility thrown upon Wright by his assent 
to the sale by his co-executor, and signing the account of sales 
with him, to be returned to the County Court?” &c. 1 Dev. & 
Bat. Eq. 339, 340. 

Our conclusion is, that the joint inventory of the choses in ac- 
tion, is ‘a requirement of the law, obligatory upon both executors ; 
that its office is to exhibit to the Ordinary the choses in action which 
belong to the estate, for the benefit of all parties in interest ; that 
of itself it does not show assets in the hands of either of the ex- 
ecutors, su as tocharge them, without more. Nor does it prove 
@ joint possession of the evidences of debt due to the testator, but 
leaves the actual possession in the one or the other, or in both, 
open to proof. - 

[6.] Having settled these principles, the application of them to 
the case is easy.- The actual possession of the notes included in 


» this inventory, upon which the arbitrators made Kenan liable, is 


conceded in the bill to have been proven to have been in Kenan, _ 
continuously from the return of the inventory to the making of 


| the award. They were produced to the arbitrators by Kenan, as 
| having been in his possession from the time when the inventory 
' was returned. The answer of Kenan confirms these facts, and 
| the answer of Carter and his returns deny that he ever had pos- 
\ session of them. The evidence farther is, that with proper care 


and diligence, these papers were collectable. There is no evi- 


dence that Carter, by any act of bis, put these papers into the pos- 
session of Kenan, or contributed to his neglect in not collecting 


| them. How stands the case, then? It isthe case of a devastavit 
| by negligence, committed by Kenan, in not collecting in choses in 


action which came to his- hands, without participation or collu- 


| sion on the part of his co-executor, Carter, and for which, accord- 


ing to well settled principles, he alone is liable. Such is our 
judgment, and the judgment of the Court below stands affirmed. 

Respect, however, for the counsel who so ably advocated the 
eause of the plaintiffs in error, as well as.the importance of the 
principles involved in other positions taken by him, make it the 
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duty of the Court to consider them. He drawsa distinction be- 
tween a positive devastavit, as where the money has been collect- 
ed and converted to the use of the executor, and a negative de- 
vastavit, as where it consists, as in this case, in negligence and a 
failure to collect, and:says, that “« Where two or more executors 
qualify, and the choses in action belonging to the estate are lost. by 
negligence and failure to collect, the executors.are all jointly re- 
sponsible for the amount so lost.” A failure fo collect in the mo- 
ney of an estate is a devastavit, if, by reasonable diligence, it can 
be collected... If this be true, and the farther proposition be true, 
that one executor is not liable, as a general rule, for the devastavit 
of his co-executor, it would seem to follow, that the position of 
the counsel cannot be asound one. It does not seem to me, that 
upon the principles upon which each executor is made solely lia- 
ble for his own devastavit, that the manner in which it. occurs, 
whether negatively or positively, can make a difference. Having 
the power and right to take the assets in hand, irrespective of any 
power or right in his colleague, his liability is based upon his 
possession, and his act in the one case, and his possession and his 
omission of duty_in the other. In either case, there is a breach of 
the confidence reposed in him by the testator, and the testator 
having misplaced his confidence in one, shall not operate to the 
prejudice of the other; that a failure to collect choses im action 
from negligence, which are collectable, is a devastavit. See 1 
Madd. 298. 12 Mod. 573.. 2 Bro. Ch. C. 156. 5 Vesey, 839, 
11 Wend. 361. Williams on Executors, 1284. 

If there isan agreement between executors, that each shall re- 
ceive a certain portion of assets, and administer them, and-they 
are lost, both have been held-liable.. Such a-case would fall with- 
in the exception to the general rule. The agreement would be 
that kind of action on the part of the one, which would make him 
a participant in the devastavit of the other. 5 Johns. Ch. R. 294. 
Ram.on Legal Assets, 542,’4,558. 2 Williams’ Executors, 1419. 
2 Hill’s Ch. R. 277. Hardres, 314. And as to such a case, the 
doctrine of the counsel would be true. But this is not such a 
case ; for the record furnishes no evidence that there was any un- 
derstanding or agreement to the effect stated. 

Or, if it were agreed that the possession and control of the as- 
sets should be joint, the liability would be joint. If, for example, 
it were proven that two @xecutors- had placed the assets in a com- 
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mon depository, to which each should have equal access, and both 
should permit them to lie there until lost, both, I am satisfied, 
would be liable. But the evidence does not make that case. 
There ‘is no proof of an agreement that the possession aud con- 
trol of these notes, and other choses, should ‘be joint. Whilst it 
was admitted in the argument, that they did not come into the ac- 
tual possession of Carter, it was contended that he had the con- 
trol over them.~ The idea that he had the control, is conjec- 
tural—it is derived from the fact of a joint inventory. That, I 
have disposed of, from the fact that Carter does not, in his an- 
swer, deny that he had the control over them, and that he could 
have commanded the possession. But he does deny the posses- 
sion, and states that the possession was in Kenan. _ In this denial 
and statement, he must be held to have denied control. Asa joint 
control is not proven, the control must have been in the one or 
the other. The natural and the legal inference is, that the con- 
trol accompanied the possession. Kenan had the possession ; 
therefore, Kenan had the control. Or again, which is the most 
reasonable and the most logical to infer, that Kenan had the con- 
trol, with the possession ; or to infer that Carter had the control, 
without the possession? The former, clearly. — It is argued, that 
as Carter did receive from Kenan some of the assets named in 
the schedule, he might have received, he had power to receive, 
those that were lost, and therefore, he is chargeable. Is not this 
8 nonsequitur? What he did getfrom Kenan, we must infer, he 
got by his (Kenan’s) consent. The delivery of some of the pa- 
pers embraced in the inventory, by Kenan, to Carter, was volun- 
tary. Does it follow that he would have consented, at Carter’s 
instance, to deliver more or all? As it was at Kenan’s option to 
deliver to Carter any at all, we conclude that those he did not de- 
liver, he did not choose to deliver, and therefore, Carter did not 
getthem. Legally, we infer that Kenan did withhold them from 
Carter, because it istrue in law, that having~ possession, he would 
have become liable with Carter, if he had delivered them to him, 
and they had’been lost. As to those that he did deliver to Carter, 
he is with him responsible. » We cannot consent to charge Carter 
upon inferences like these. The proposition, then, of the coun- 
sel, must be considered as applicable to a casé where choses in 
action have come to the possession of one of two executors. If 
it is true as to this case, one of two things is truein law: Either, 
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Ist. Carter had the power, by virtue of his trust, under the 
will, to prevent Kenan from taking possession of these assets in 
the first instance, or 

2dly. He had the power to call him to account, and to take the 
possession and control out of his hands, after he had taken the 
possession. If he had either of these powers, I concede that it 
was his duty, under the will, to exert them, to prevent a waste of 
the estate and a loss to the legatees ; and failing to do so, he is 
chargeable. I apprehend that neither of these propositions is 
true. As before stated, the power of the executors over the as- 
sets is equal. That power has no regard to the solvency or iusol- 
vency of the executor, to his ability to manage them, or to his in- 
tegrity asa man. ~It springs out of the will—itis by virtue of the 
confidence which the testator reposes in him. If he chooses to 
trust him, it is immaterial whether he has misplaced his confidence 
or not. If he be, in fact, unworthy of confidence, his co-executor 
is not necessarily to suffer. He is not compelled to qualify—he 
may disclaim. And if he does not, he is still safe, if he gives ne 
aid or co-operation toa breach of the trust. The great equitable 
rule, that each is liable only for his acts, protects him. How, then, 
is it possible for him, consistently with these principles, to say to 
his colleague, you shall not take in hand'these assets? Ifhe can 
prevent him from ‘taking into his possession a part, he can all; 
and thus it ‘results, that one executor can defeat, altogether; all 
the powers of his associate—nullify his appointment, under the 
will, and prevent the confidence which the testator may rightful- 
ly repose; In Douglass vs. Satterlee, Kent, Ch. J. says, “ Itis also 
equally well settled, that each executor has the control of the és- 
tate, and may release, pay or transfer, without the agency of the 
other, and that executors and administrators stand on the same 
ground, and their powers and responsibilities in respect to each 
other are the same.” 11 Johns.R.16.° See, aiso; Edmonds et al. 
vs. Crenshaw, 14 Peters, 169. Jacomb.vs. Harwood, 2 Ves. 267. 

The Master’ of the Rolls, in Langford vs. Gascoyne, says, 
“The rule in all cases is, that if an executor does any act by 
which money gets into the possession of another executor, the 
former is equally answerable with the other, not where an executor 
is merely passive by not obstructing the other in recewing it.” 11 
Vesey, 333. Southerland vs, Brush, 7 Johns. Ch. R, 22. Harg- 
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thorpe vs.. Melforth, Crow, Iiiiz. 318. Harvey vs. Blaheman, ¢ 
Vesey, 596. 2 

In Williams vs. Maitland, Judge Gaston says, “One has as 
much authority to receive the assets as the other,‘and there is no 
obligation on either to prevent his companion from getting them 
into possession.” 1 Iredell’s Eq. R. 106. 

If. these things are so. generally, with what irresistible force 
do they not.apply to a case like the present, where there is noth- 
ing inthe evidence to show that when Kenan took possession of 
these choses in action, he was not trustworthy—nothing proven 
which.was calculated to arouse the suspicions-of Carter, that he 
would waste them or fail to collect them ? 

The same principles and the same reasonings deny to Carter 
the power to call Kenan to account, and to take these -assets out 
of his hands after he acquired possession. It does not appear 
from the record, that he knew of Kenan’s neglect. He denies 
that he knew any thing of his management of the estate, except 
what he learned from his returns. -It.is argued that he might 
have known, if he himself was in the proper discharge of his own 
duties; but it does not follow that a discharge of his duties, as 
required by the law, would. make him cognizant of the defaults 
of hiscolleague.. But suppose he was, however: it may be true, — 
that it. was.a moral.obligation to do all_he could do to prevent a 
loss to the legatees, yet the law does not make him the supervi- 
sor of the conduct of his co-executor. It has not clothed him 
with power to compel him toe do his duty. He cannot call him to 
account; and if he cannot, how iniquitous would it not be to 
hold him responsible, because he does not call him to account ? 
The Supreme Court of the United States, in Edmonds et al. vs. 
Crenshaw, say, ‘Each executor has a right to receive the debts 
due to the estate, and discharge the debtors, but this rule does not 
apply as.between the executors, They stand upon equai ground, 
having equal rights, and the same responsibilities. They are not 
liable to each other, but each is liable to the cestui que trust, tothe 

Full extent of the funds he receives.” 14 Peters, 169. 

Precisely.the same point was made in the case of Ochiléree vs. 
Wright, before the Supreme Court of North Carolina, in regard 
to which that Court speaks as follows: “The true answer to this 
position may be given, almost in the words in which the opinion 
of this Court was expressed in the case of Clarke et al. vs. Cot- 
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ton et al. (2 Dev. Eq.R. 51.) Wright was, indeed, a curator or 
trustee for the plaintiff, but only for what was in his hands, or had 
been in his hands, or was under his power or control. Beck was 
a curator or trustee with precisely the same powers. If a mis- 
placed confidence was placed in the latter, it was not the confi+ 
dence of Wright; but: of the testator. Wright did no act by 
which an abuse of that confidence was facilitated. He had no 
authority to take out of Beck’s hands the property of the cestwi que 
trust, which was rightfully there; he never guaranteed the dili- 
gence, fidelity or solvency of his co-trustee, and there is no 
ground, in conscience, to make him answerable, when he has 
committed no fault and broken no engagement.” 1:Dev. & Bat. 
Eq. R. 342. 

See the case of .Clark et al. vs. Cotton et al. (2 Dev. Eq. R. 51,) 
where the same question is considered, and the same views ex- 
plicitly sustained. 

Athough this is the. relation which one executor bears to his 
co-executor—although one cannot prevent assets from going into 
the hands of the other, and cannot take them out of his hands 
when there ; yet legatees and distributees are not left to the ten- 
der mercies of a faithless or neglectful trustee. The law inter- 
venes for their protection. They can go into a Court of Chan- 
cery, and there compel him to account, and there receive that 
protection which the actual condition of the trust may require; 
and'that they may know whether he is acting in good faith, or’ 
with proper care and diligence, he is required, by law, to make 
annual returns of the condition of the estate in his hands, which 
are open to their inspection. If he does make regular and fulf 
returns, they are thereby advised of the condition of the estate, 
and if he does not, the omission is a warning to them that some- 
thing is wrong. 

Not only so, but the Statutes of Georgia have made the Court 
of Ordinary the guardian of their interests, The Ordinary is the 
legally constituted supervisor of executors, administrators and 
guardians. The Qrdinary can call them to account—it is their 
duty to doit; and they have power to provide for the faithful and 
efficient execution of their trusts, or revoke them. Prince, 232, 
249, 245, ’6. Hotchkiss, 476 to 479. 
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No. 66.—WiuiiaM H. Matone alias Witu1am H. Hatt, plaintiff 
in error, vs: Tue State or Georeta, defendant. 


{1.] The Act of 1805 changes the Act of 1799, only as to the mode of select- 
ing Grand Jurors. Under both Acts, those remaining on the list, as made 
out from the tax books by the Clerk, constitute the Petit Jury, for the trial 
of civil and criminal causes, so that the Act of 1799 is, in fact, superseded, 
both as to Grand and Petit Jurors, by the Act of 1805. 

[2. | Where a Juror has answered negatively both of the questions propound- 
ed by the Act of 1803, and been found competent by,triors, who were not 
specially sworn for that purpose, and been ‘accepted by the prisoner and 
sworn in chief, and the Court, to.cure the irregularity, causes the Juror to 
be put again upon the prisoner, who objected on the ground that he had 
already been sworn in chief, and was thereby understood by the presiding 
Judge to insist on the Juror’s sitting in the case: Held, That nothing had 
transpired in relation to this Juror, to constitute a good challenge for cause, 
and that if a good cause and waived, the consent cures the irregularity. 

{3.] Where the evidence shows a concert of action between two parties, in 

* relation to ahomicide, the Court may, in its discretion, admit the acts and 
declarations of one accomplice to criminate the other, touching the common 
object; and such discretion will not be controlled by this Court, except in 
acase of manifest abuse. 


Indictment for murder, in Greéne Superior Court. Tried 
before Judge Jounson, Match Term, 1850. 


The issue in this cause was on a plea of “ not guilty,” of the 
plaintiff in error, to an indictment against plaintiff in error 
and John D. Malone alias Hall; for the murder of one Simeon 
Fuller. os | 

When the State presented the panel of forty-eight Jurors, and 
was about to put the same upon the prisoner, the prisoner, by his 
counsel, challenged the array, on the ground “ that John Oliver 
and twenty-one others of the panel, and who were on the regu- 
lar panel of Jurors for said term of said Court, were not select- 
ed and sworn according to law, in this, that they were selected by 
a majority of the Justices of the Inferior Court, together with 
the Sheriff and Clerk, and by them sent up to the Judge of the 
Superior Court, and were by him deposited in the Jury box ; 
and by the presiding Judge drawn therefrom, and summoned by 
the Sheriff of said County.” 
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Which motion and challenge was refused. by the Court, oe 
defendant excepted. - 

Bernard -Moore, one of the Jurors, being put upon the pri- 
soner, and having answered in the negative the questions pro- 
pounded under the Code, prisoner, by his counsel, required that 
he should be placed on trial before triors ; whereupon, two: Ju- 
rymen, previously sworn in chief, though not sworn as triors, 
acted as such, and found the Juror competent, who, not being 
challenged by the prisoner, was sworn in chief. Several other 
Jurors were placed upon the same triors and found competent, 
and challenged peremptorily by the prisoner. It. being subse- 
quently discovered, that the Jurors had not been sworn as.triors, 
the Court directed the list to. be re-called, beginning with the first 
one tried by the triors; and as each of those previously tried was 
called, prisoner challenged them for cause, on the ground that he 
had previously challenged them peremptorily. The Court allow- 
ed the challenge for cause. When Bernard Moore was called, 
the prisoner objected to his being placed upon him asa Juror, on 
the ground that he was already. sworn in chief. The Court de- 
cided, that the Juror should try the cause, “the defendant not 
objecting at the time, and the Court considering the objection of 
prisoner as equivalent to insisting upon his acting as a Juror, in- 
asmuch as he had. expressed himself ‘content’ with the Juror, 
and he had been sworn in chief.” To this decision defendant 
excepted. 

The following are some of the material facts proven on the 
trial : . 

Simeon Fuller, the deceased, lived in Greene County, and- 
about the 8th June, 1849, suddenly disappeared... John D. Hall 
was living at hishouse. Fuller had in his possession several ne- 
groes, to which John D. Hall and prisoner claimed title, they be- 
ing his step-sons. 

James M: Oliver was at home on the day of the alleged homi- 
cide. Lived about 300 yards from Fuller’s house. Heard the 
report ef a gun between sunset and dark, in the direction of Ful- 
ler’s house, Heard some one cry, “Oh! Lordy,” three times 
immediately after the firing. The next time he saw Fuller, his 
body was drawn up from Richland creek, about 300 yards from 
his house. The hands were tied behind him, a chain wound 
around his waist, and two plow hoes hung thereto. He was shot 
VOL. vul. 52. 
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under the eye, and the bullet came out at the-ear. There was a 
severe wound on the head—the skull being broken. Saw the 
tracks of two men going and coming out of the creek at the 
bank where the body’ was found. Witness, on 10th June, saw 
blood*in. the horse-lot, on a plank some three feet long, three 
inches wide and one inch thick. Saw blood on the -draw-bars, 
which had been shaved with an axe, as if to get the blood off. 
Saw blood and hair on a rock, also, weighing three or four pounds. 
There was a storm threatening at the time the gun and cries 
were heard. On next day, went to Fuller’s -house.. Fuller’s 
wagon was standing in the road, nearly loaded with household 
furniture, &c. horses harnessed,.and no one there. Saw two 
wounds on the cheek, as if made with a knife. Horse-lot isa 
public place. 

James Atkinson. saw Fuller on 8th June, about half hour before 
sunset, about half mile from his house, in witness’ field; deceas- 
ed said he would see witness next day; heard the gun; called at 
Fuller’s house next-morning and asked for him; saw prisoner 
and John D. Hall together; saw the wagon loaded that night; 
provisions cooked and no one there;-saw two persons run off 
fromthe house ; starlight night; Fuller’s hat was in a trunk in the 
house ; there was a light inthe house as he approached, but was 
put out; Fuller’s wife, prisoner’s mother, died in February, 1849. 

John H. Harris saw prisoner the day he arrived from the west 
on the cars; prisoner asked where his brother, John D. Hall, 
was; prisoner said he had received a letter or two from him re- 
specting property Fuller had; said he came after it; that his 
brother said Fuller intended to bring a law-suit for it ;- said be- 
fore Fuller should have it, he would have to take. all his little pile, 
and “by God he had come after it, and he be d—d if he did not 
have it or take him one.” 

Mrs. Rowland lives a mile from Fuller’ 8; prisoner and John 
D. Hall came to her house on 8th June and asked for powder ; 
she objected, and they insisted on two or three loads; prisoner 
pouring it out, and saying his brother wanted to try his pistol. 

Wm. Atkinson saw deceased about one hour before sun down 
on 8th June; saw prisoner and John D. Hall coming up from 
the creek on 9th June, between one and two o’clock, p. m. 

George Warren was at Fuller’s house on afternoon of June 8; 
asked what was to. be done about the property; prisoner said he 
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had made a proposition to Fuller, which he had refused, and that 
he would stay there until Christmas or Christmas year, but what 
he would settle in some way.or other ; prisoner and John D. Hall 
were there together. 

Catharine Thomas heard prisoner swear he would kill Fuller 
before he should have one cent of the property. 

William Walker, on 10th June, saw tracks of four persons go- 
ing off from Fuller’s ; they seemed to stop under a peach tree; 
thence they went into an old field, where he could trace them no 
longer; confirmed the testimony of other witnesses on several 
points. 

A. Hutchinson was one of the neighbors who went to Fuller’s 
house on the night of the 9th June; confirmed the testimony as 
to wagon, the lights, the running away of the persons from the 
house; Abram, one.of the negroes, disappeared, 

James King was there also; heard two voices at the wagon, 
and thought one was prisoner’s; the things at the house were 
very much scattered; a trunk in the wagon was broken open; 
and had Fuller’s hat, tumblers, spoons and. clothing in it; there 
was a black wool hat in a bag, which appeared to be wet, as if it 
had been washed. 

Thomas Atkinson. Fuller had on ablack wool hat, 8th June, 
about sunset, in his own field ; heard the gun. 

John Zachery was at Fuller’s 9th June; heard the voice and 
believed it to be prisoner’s. 

Samuel Tomlin.. Prisoner came to his house in Newton Coun- 
ty, on evening of 10th June, with John D. Hall and.the negro 
Abram, all on foot, and insisted on staying all night; said they 
had. missed-the cars at Buckhead, and had been walking all day; 
said it looked bad to see a man walking and having a negro; said 
his brother had a negro girl given to him and he persuaded him 
to swap the girl for this boy; they stayed all night and left about 
daylight. © 

Lewis Zachery saw prisoner 11th June ; heard of the murder, 
and the rumor that the murderers were in. Newton County; 
went to the depot-to watch; saw.two white men and a negro 
above the platform on the track; he intercepted them in a deep 
cut; said, “ gentlemen, murderers, you..can go no farther ;” pri- 
soner and John D. Hall sunk on their knees; prisoner ran off; 
John D. Hall tried to run, and witness knocked him down; wit- 
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ness caught the negro, but John D. Hall ran off; both were af- 
terwards caught ; prisoner said, “ as.for killing Fuller, he knew 
nothing about it, and he must have been killed by negroes, if kill- 
ed at all.” 

A. M. Ramsey. Prisoner had a a siierdedilinals ae knife 
when arrested. 

“Peter Clark met prisoner the day he arrived from the west; 
prisoner asked where his brother John was, and what the people 
said about the property at Fuller’s; witness replied he expected 
there would be a law-suit ; prisoner:said, I shall stand no law-suit, 
and among other things, slapped his hands on his pocket and 
said he-had there what would get’the property; prisoner had a 
pairof saddle-bags; witness was at Fuller’s~on 9th June, and 
saw the saddle-bags with the weights off the clock in them. 

James Atkinson, recalled. At the time he saw prisoner and 
John D. Hall together at Fuller’s on the morning of 9th June, 
inquired for Fuller; prisoner went off towards the house and 
walked to and from the passage, when John D. Hall said Fuller 
had gone up the country to Mr. Malone’s; witness asked what 
time he started; Hall paused and answered, yesterday evening; 
prisoner was about fifteen steps off, and he thinks might have 
heard what was said ; prisoner said nothing. 

Defendant’s counsel objected to the-sayings of John D. Hall; 
which objection the Court overruled, on the ground that the evi- 
dence already produced had established the fact of a joint action 
and intention, sufficient to authorize the admission of the téstimo- 
ny. Towhich decision defendant excepted, 

Similar evidence was offered to be proven by William Atkin- 
son, and the same objection made ; which being overruled, defend- 
ant excepted. 

-On which several exceptions error was assigned. 








Cons, for plaintiff in error. 
Sol. Gen. Barrierr and N. G. Foster, for defendant in error. 
By the Court——Lumpxin, J. delivering the opinion. 


This is‘a writ of error to Greene Superior Court, upon an in- 
eatin for murder, against William H. Malone, otherwise cail- 
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ed William H. Hall. The cause came on for trial at the March 
Term, 1850, of the Superior Court of said eee His Honor 
Herscuet V. Jounson; presiding. 

We propose to consider the questions made in the record, in 
the order in which they are presented in. the bill of exceptions. 

[1.] When the State presented to the prisoner a panel of for- 
ty-eight Jurors, he challenged the array, on the groun@that they 
had not. been chosen and sworn according te law, in this;.that 
they were selected by a majority of the Justices of the Inferior 
Court, together with the Clerk and Sheriff of the County, and 
by them sent up to the Judge of the Superior Court ; whereas, 
the said- Jurors should have been selected, by the Clerk, in the 
preseuce and under the immediate direction of the Judge of the 
Superior Court. 

The sum of this. objection is, that the forty-eight Petit Jurors 
wére chosen under the Act of 1805, (Prince, 443,) instead of the 
Act of 1797, ( Watkins, 627;) as they should have been. 

By reference to these Acts, it will be seen that Petzt Jurors are 
not selected-at all, under either of them... Under both, the Clerk 
of the Superior Court is directed to procure from the tax book, 
a list of all persons liable to serve as Jurors, according to the 
qualifications therein prescribed, (which, by the way, are -pre- 
cisely. the same under both Acts ;) and_this is a mere mechanical 
duty to be performed by that officer, and one which involves no 








discretion whatever. From this list, by the Act of 1797, the — 


Clerk, under the direction of the Judge of the Superior Court, 
is to select the Grand Jury; and from.the same list, under the 
Act of 1805, the Grand Jury is to be selected: by the Justices of 
the Inferior Court, ora majority of them, together with the Clerk 
and the Sheriff. 

The change, therefore, is only as to the mode of selecting the 
Grand Jury, and the persons remaining on the list, under both 
Acts, are to be Petit Jurors for the trial of all civil and criminal 
causes; and ‘under both, persons returned as Jurors, who are 
not qualified to serve, are to be eninge on challenge and 
proof by either party, or on the Juror’s own oath as to his incom- 
petency. ; - 

Mr. Prince is right, therefore, in assuming that the mode of se- 
lecting Jurors under the Act of 1797, is superseded by the 57th 
section of the Act of 1805; andthe uniform practice of the Su- 
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perior Courts throughout the State, for near fifty years, is justi- 
fied by a proper construction of these Statutes; and our judg- 
ment is, that the objection taken to the decision below, overruling 
the motion to quash the array because the Jurors were improp- 
erly-drawn and sworn, has nothing in it. . 

{2.] The panel was then put upon the prisoner, and Joseph 
Nelson afid Abner B. Ely, having been sworn as Jurors in chief, 
Bernard Moore being called, and having shown himself compe- 
tent, by answering. negatively the questions propounded. to him 
under the Act of 1843, he was, at the request of counsel for the 
accused, put upon triors, and the two Jurymen aforesaid were 
appointed for that purpose, who, without having been sworn as 
triors, returned a verdict that Moore was competent. The pri- 
soner announced that he was content with Mr. Moore; and he 
was sworn in chief. Several other Jurors were also passed upon 
by said triors, each of whom was found to be competent, and 
challenged peremptorily by the defendant. 

It being subsequently discovered that the two Jurors who had 
acted as triors, were not specially sworn as such, the Court di- 
rected the listto be again called, commencing with the names of 
those who had been passed upon by the triors ; and the prisoner 
objected to each, upon the ground that they had already been put _ 
upon him and peremptorily challenged ; which objection was al- 
lowed by the Court, and the Jurors were setaside for-cause, and 
not counted against the prisoner. 

When the name of Bernard Moore was called, he was: put 
upon the prisoner.and objected to, on the ground that he was 
sworn already in chief as a Juror to try the prisoner.. The Court 
sustained the-objection, and decided that Moore should be of the 
Jury to try the cause. The prisoner, by his counsel, excepted to 
this opinion. 

We-have bestowed much consideration on this portion of the 
record. The ground of challenge to Moore was, that he had _al- 
ready been-sworn in chief, and the presiding Judge certifies that 
he understood the objection as tantamount to insisting that he 
should serve as a Juror. 

If this explanation of the proceeding be correct, and it seems 
to me to be the only_reasonable one that can be given, no injustice 
has been done. Consensus tollit errorem, (2 Just. 123,) viz: the 
acquiescence of a party who might take advantage of an error 
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obviates its effect. Still, if upon an examination of this record, 
we had found it didnot justify the construction put upon it by 
Judge Johnson, and that by reason of this misunderstanding, the 
prisoner had been deprived of some legal right, we should have 
felt constrained to remand the’ eause. Such, however, in our 
judgment, is not the fact. It is now contended in the argument, 
that this was a challenge for cause, and that being allowed, the 
Juror should have been set aside, as a matter of course; but 
nothing had transpired as to Bernard Moore, which would, in the 
least, affect his competency. He had, when interrogated, not 
only stated on oath, that he had formed and expressed no opinion 
in regard to the guilt or innocence of the prisoner, and that he 
had no bias or prejudice resting on his mind for oragainst him ; 
but-he was put upon triors and pronounced indifferent’by them, 
and having passed through this ordeal, the prisoner professed him- 
self satisfied, and he was sworn well and truly to try the issue be- 
tween the people and the prisoner. What, I ask, was there in all 
this, to make him objectionable for cause? Nothing: As to the 
other Jurors who had been found competent and then perempto- 
rily challenged, it might be supposed that their capricious rejec- 
tion by. the aceused had excited some ill-will in their minds to- 
wards him, and hence the Court very properly, perhaps, permit- 
ted them to be set aside, without charging them to the prisoner 
as peremptory challenges. But the very reverse of this was true 
as to Moore. His acceptance was caleulated to conciliate him to- 
ward the prisoner. 

It will be observed, too, that there is no complaint by the pri- 
soner, that Moore was forced upon him, notwithstanding he ob- 
jected to him on accouut of the irregular manner in which his 
competency was ascertained. Had this been done at the time, as 
the trial progressed, or afterwards, upon a motion for a new trial, 
the result might have been different. It was competent for the 
prisoner to have accepted the Juror before he was put upon tri- 
ors, and equally so after he was passed upon by the triors; and 
this he-did, as is shown by the record. The objection, therefore, 
comes too late, and while it is specious and ingenious, the facts in 
the record, unfortunately, do not support it. Taking any view, 
therefore, of this exception, the Court is of opinion that there is 
no error. 

[3.] ‘We come now to the last error assigned. The prisoner, 
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by his counsel, objected to the sayings of John D. Hall, the 
brother of the accused, as testified to by the Atkinsons, James 
and William, but was overruled by the Court, for the reason that 
the evidence previously adduced, had sufficiently established a 
common purpose in the perpetration of the felony: to authorize 
the admission of this proof. 

We will not recapitulate the evidence. It is exceedingly 
questionable whethér the sayings of John D. Hall were not heard 
by William. The probability is that they were. He was cer- 
tainly in a position where he might have heard them. ‘These 
sayings could have had but little influence, if any, on the minds 
of the Jury; their object being merely to put inquirers upon a 
false scent as to the whereabouts of the deceased’; but, in our 
opinion, the facts which were in proof, fully warranted the intro- 
duction of these sayings ; for, whatever doubt might exist as to a 
privity of “ixtention, a community of action was most palpably 
proven. 

But the counsel for the prisoner insists, that admitting the evi- 
dence to have established a common purpose between these par- 
ties, that still it is the acts.only, and not the sayings of the accom- 
plice, which can affect the accused. But we apprehend the law 
to be otherwise ; andthe rule upon this subject, to be correct, as 
thus briefly stated by Ch. J. Tilghman, in The Commonwealth vs. 
Glerle and others, {8 S. §& R.9)—“ You cannot,” says he, “ af- 
fect one man.by the speeches of ‘another, until you have proved 
that they were engaged ina common enterprise; that being 
proved, the’ words of one are evidence against the other, but not 
conclusive.” 

Mr. Roscoe, in his Treatise on Crivminal Evidence, maintains the 
same doctrine.. After stating that where several persons are 
proved to have combined together, for the same illegal purpose, 
any act’ done-by ene inreferénce to the common object, is, in 
contemplation of law, as well as in sound reason, the act of all, 
he adds, that verbal declarations are equally admissible, and that 
deckarations made by one of the party in pursuance of the com- 
mon object, are evidence against the rest, who are as much re- 
sponsible for all that is said and done by their associates, in car- 
rying into effect the concerted plan, as if it had been pronounced 
by their own voice, or executed by their own hand. Roscoe on 
Crim. Ev. 80. ; 
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The Court, therefore, is unanimously of the opinion, and such 
is their judgment, that there is no foundation for this writ of 
error. ’ 

It only remains to say, that we leave this unhappy man to the 
awful doom which awaits him. A fitter sacrifice, perhaps, has 
rarely been offered up on the altar of criminal justice. May he 
find that mercy which he so relentlessly denied to his helpless 
and bleeding victim! 





No. 67.—Micuaeu J. Kenan and Farisn Carrer, executors of 
George W. Murray, deceased, plaintiffs in error, vs. WILLIAM 
P. Haut and others, defendants. 


[1.] Where a balance is found to be due legatees, in the hands of executors, 
who have been guilty of gross neglect, in not making annual returns to the 
Court of Ordinary, of the condition of the estate in their hands: Held, to be 
liable for such balance, with interest from the time it fell due, for six years, 
to be compounded at the end of that term, and at the end of.every subse- 
quent term of six years: Held, also, that such executors, neglecting to make 
annual returns, are not entitled to commissions for their trouble in manag- 


ing the estate. 


Exceptions to award, in Baldwin Superior Court. Decided 
by Judge Jounson, February. Term, 1850. 


William P. Hall and others, legatees under the will of George 
W. Murray, deceased, filed a bill against the executors, M. J. 
Kenan and F. Carter, for an account and settlement. . 

On motion, the cause was referred to the arbitrament of Charles 
J. McDonald and Francis H. Cone, and an umpire selected, as 
provided in the rule; by which rule, it was further provided, that 
on all questions of law, on request of either party, the decision 
should be in writing, and returned to the next term of Baldwin 
Superior Court, to be submitted to the Court for its decisio \, with 
liberty to either party to sue out a writ of error. 

VoL vur 53 
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On a motion to make the award the judgment of the Court, the 
executors objected to the decision of the arbitrators as to: the 
mode of computing interest against them. The following is the 
written decision, in compliance with the rule of reference : 

“In taking the account of the liability of the executors on notes 
to the testator, the mode of charging interest on such notes, and 
especially as to the note of Dr. Fort, due to the testator on the 
25th January, 1835, (amount, $3,518 80,) was discussed. Held, 
by Messrs. Cone and Sayre, that where the debtors were solvent, 
and the debts, by ordinary diligence, could have been collected 
within a reasonable time after the qualification of the executors, 
interest should be charged on the debts for six years, and then 
the interest combined with the principal, as debt; and thence 
subject to rests at the end of six years. And as Col. Carter did 
not take the debt of Dr. Fort into his hands until 26th March, 
1840, and he renewed the. debt, including interest from its matu- 
rity, and extended the time of payment, interest should be com- 
puted, on this new principal, for six years. 

“On this point, Mr. McDonald held a contrary opinion, holding 
the rule of law, previous to the Act of 1847, to be, that executors 
are liable to account for simple interest only, and this case falls 
within the general rule. The executor did not make compound 
interest, nor use it in trade, but permitted it to remain in the ~ 
hands of debtors for years; and when he collected a large sum, 
he immediately invested it in State stock. In 1838, suit was in- 
stituted on a note for $10,000 given ,by deceased, in behalf of 
Burton Hepburn; and in 1838 or 1839, suit was commenced on 
an alleged defalcation of $30,000 or $40,000 of testator, while 
acting as Cashier of the Bank of Darien. The first was determ- 
ined in 1843. The last was eventually compromised in Novem- 
ber, 1847, and within four months thereafter, Carter paid com- 
plainants $10,000.” Riz; 

This arbitrator gave his reasons, at some length, why, under 
these circumstances, compound interest should not be charged, 
and referred, especially, to the fact that there was no evidence 
that the executors loaned the money—used it, or in any wise 
made profits thereon. 

The Court overruled the objections, and sustained the award 
of the majority upon this point. _To which decision, the execu- 
tors excepted. 
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The award denied to the executors any commissions, on the 
ground that they failed to make returns to the Court of Ordinary, 
as required by law ; to which the executors objected. The Court 
overruled the objections, and the executors excepted ; and upon 
these exceptions, error is assigned. 


McDonatp, for plaintiff in error. 
Cone, for defendant. 
By the Court.—Warner, J. delivering the opinion. 


[1.] Two grounds of error are assigned to the judgment of the 
Court below. 

1st. That the Court erred in deciding that the executors were 
not entitled to commissions. 

2d. That the Court erred in deciding, that after the expira- 
tion of six years, the interest should be compounded—that is, the 
interest should be added to the principal debt, and interest be cal- 
culated on the whole amount. 

In Fall vs. Simmons et al. (6 Georgia Rep. 265,) this Court held, 
that an executor or administrator, who fails to make annual re- 
turns, according to law, forfeits all commissions for his trouble in 
managing the estate. The Act of 1792 expressly declares, thatif 
any executor or administrator shall neglect to render annual ac- 
counts, he shall not be entitled to any commissions for his trouble 
in the management of the estate. Prince, 226. But itis said this 
Act only applies to Courts of Ordinary, and does not apply to 
Courts of Equity, when the executor is required to aecount in 
the latter Court. 

The Act is a general one, and its policy is as applicable to the 
one Court as the other. The Act of 1810 makes it the duty of 
all guardians, executors and administrators to render a full and 
correct account of the estate, as well as the condition of the estate, 
once in each and every year, to the Court of Ordinary, as well as 
a statement of the transactions of such estate, on oath. Prince, 
240. Failing to comply with the requirements of the law, the 
executors must abide the penalty prescribed by the law, for their 
neglect. In 1836, Kenan and Carter were qualified as executors. 
In 1838, they made a joint return, which shows a large amount 
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of assets in their hands, belonging to the estate of their testator. 
No return was made by either of the executors until 1846, when 
Carter made a return. In 1847, Carter made another return, and 
in 1848, after the commencement of a suit against them by the 
legatees for an account, Carter made two returns. 

No return was made by Kenan until 1848, after the commence- 
ment of the suit. From 1838 to 1846, a period of eight years, 
no return was made to the Court of Ordinary by either executor, 
of the condition of this large estate in their hands. When called 
on to account, Carter, one of the executors, denied that he 
owed complainants anything, but insisted that the estate was in- 
debted to him. There was found to be a balance due, however, 
from Carter to the complainants, including interest up to Janua- 
ry, 1850, the sum of $7,297 25; and there was found to be a bal- 
ance due from Kenan, including interest up to the same time, the 
sum of $22,146 68. 

The defendants were charged with simple interest on the re- 
spective amounts, found to be in their hands, for six years, and 
then, the principal sum and the interest were added together, and 
interest computed on the whole amount. In the case of Fail vs. 
Simmons, (before cited) this Court held, that an administrator who 
had been guilty of gross neglect, in not making returns of the con- _ 
dition of the estate in his hands, was liable to a distributee for the 
balance found in his hands, after allowing all disbursements, with 
interest from the time it fell due, for six years, to be compounded 
at the end of that term, and at the end of every subsequent term 
of six years. The rule established in Fall’s case, we think, was 
liberal enough, and especially so, when applied to the facts of this 
case. It is said that there is no evidence that the executors loan- 
ed the funds in their hands, or used them for their own benefit. 
The answer to that suggestion, is the refusal or neglect of the ex- 
ecutors to make annaal returns, showing the true condition of the 
estate in their hands, raises a presumption against them, and in 
our judgment, they were properly. charged with compound in- 
terest, after the expiration of six years, according to the tule es- 
tablished by this Court in Fall’s case. 

Let the judgment of the Court below be affirmed: 
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No. 68.—James Tuomas, administrator, &c. of George Bell, 
plaintiff in-error, ve. Joan W. Kinsey, defendant. 


[1.] Cross interrogatories are sufficiently answered, when the witness an- 
swers them according to a reasonable pent 0 of their “ae and 
meaning. 

[2.] Interrogatories which have been read on a previous trial, without excep- 
tion to their execution, cannot be excepted to at a subsequent trial. Fail- 
ing to except at the first trial, Held a waiver of the exception which then 
might have been taken. 

[3.] The sayings of an attorney who has sold a note belonging to his client, 
without authority, relative to his title to the note, not made at the time of 
the sale, Held to be inadmissible in a suit between the purchaser and the 
true owner for the note, 

[4.] When it appeared from the return of the commissioners, that questions 
were put to the witness, and answered by a person purporting to be the at- 
torney of one of the parties at the time of execution, the other party not 
being present: Held, that the interregatories are defectively executed, 
and must be rejected, 

[5.] Held, that one who buys a note, bill or other negotiable security, bona 
Jide, and for value, after it is due, fromone who has no title to it, acquires no 


title against the true owner. 


Troyer, in Hancock Superior.Court. Tried before Judge 
Baxter, April Term, 1850. 


This was an action of trover, by John W. Kinsey against 
George Bell, (and since his decease, James Thomas, his adminis- 
trator,) fora promissory note for $900, made by Jesse B. Battle, 
payable to John W. Kinsey or bearer, and dated 16th October, 
1844, and due at one day. 

Plaintiff proved the demand of George Bell, and his refusal 
to deliver it up, on the ground that he had purchased the note of 
Nelson Spain, and paid him for it. 

Plaintiff offered in evidence, the deposition of Nelson Spain, 
examined by commission. To which defendant objected, on the 
ground that the witness “failed to answer ate second cross inter- 
rogatorys and artfully evaded the same.” The question was, 

«‘ What was the consideration of the note, and was there, or not, 
a demand to Stephen Blount settled at the same time? If yea, 
for what amount, and were you or not attorney for Blount and 
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Kinsey in the settlement of the same?” The answer was, “ He 
received money as the consideration. Deponent does not know 
anything of a settlement between Stephen Blount at.that time ; 
but answers that he was attorney for Blount and Kinsey.” 

The Court overruled the objection, and defendant excepted. 

The depositions were, that he knew the note, and is of opinion 
that it belonged to Kinsey at the time he saw it; that he received 
it from Kinsey for collection ; that he did transfer it to Bell, and 
his-impression is that Kinsey did not authorize him to do so, and 
that he does not. know that Kinsey ever received any partof the 
consideration for which it was transferred. He received from 
Bell a valuable consideration, but did not trade the note as his 
own, to the best of his recollection. Did not recollect certain 
statement to Dickson and Thomas; inquired about. His im- 
pression is, that he had no authority to trade the note, and does 
not recollect ever saying that hehad authority. 

David W. Lewis being introduced and examined by plaintiff, 
as to the fact of Spain being the attorney of Kinsey in-certain suits 
vs. William Battle and others, defendant’s counsel proposed to 
ask the witness, “‘‘Whether, or not, he did not know that Spain 
claimed the note as his own, that he spoke to others about the 
note as his own, and that he offered to trade it to others as his 
own note ?” Plaintiff’s counsel objecting, the Court ruled out 
the testimony, and defendant excepted. 5 

Defendant. offered in evidence the deposition of Nelson Spain, 
in answer to the following interrogatories : 

2d. Did you, or not, write the annexed letters at the time they 
bear date, and to the persons.to whom they are addressed ? _ (The 
letters referred to, were one to Jesse W. Battle, and the other to 
George Bell, in which he averred his right to ‘sell the note, 
claiming it as a part of a fee or fees due him by Kinsey.) 

3d. Was, or not. the letter addresscd to Jesse B. Battle, in an- 
swer to a letter addressed by him to you? If yea; have you 
that letter in your power, custody or control? If yea, please 
annex a copy of it to your answers, 

4th. Was or not the letter addressed to Bell, in answer to a 
letter addressed by him to you? If yea, have you the posses- 
sion, custody or control of said letter? If yea, please annex the 
original to your answers. If you have not the possession of said 
letters, ‘state the contents as near as you can recollect ? 
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5th. Did not the letter last referred to, contain a statement by 
Mr. Bell, to the effect, “ I am greatly astonished to learn that 
Kinsey claimed the note of Battle as his own. Ishould not-have 
traded for it,” &c. State the whole. contents of the letter, as 
near as you can ? ' 

6th,; What business did you undertake for Kinsey, as an attor- 
ney, and on what terms? How much was Kinsey to pay you? 
State all your contracts with him, and when made, and state par- 
ticularly if any contract was, or not, made by you with his agent 
or himself, since you answered the letterto Mr. Bell. 

7th. Did you, or not, in Sparta, before the close or compromise 
of the case with William Battle, say to James Thomas and: Wil- 
liam Dickson, that the half you got out of the two cases against 
William Battle, was to go to you for your fees; and did you, or 
not, tell William Dickson and his family, or some of them, in 
Sparta, after the cases were compromised, that the note you 
traded Mr. Bell belonged to you? State what you did tell-either 
Mr. Dickson or his family ? 

At the time of the taking of the deposition, two. other questions 
were propounded by “ John A. Corwin, attorney for defendant.” 

To the reading of these depositions, counsel for plaintiff ob- 
jected— 

1st. Because they are too leading. 

2d. Because defendant seeks to discredit:his own witness. 

3d. Because it is incompetent for defendant to prove what the 
witness said or did when he traded the note. 

4th. Because the witness is interested. 

5th. Because it appears that one Corwin attended'the taking 
of the interrogatories, as an attorney for. the defendant, and did 
propose interrogatories to the witness. 

Defendant’s counsel stated that he did not propose to read the 
answers to the questions propounded by Corwin, and proposed 
to show, by the deposition of Corwin, that he acted seers fee, 
and was not employed in the cause. 

The Court sustained the objections, and ruled out: the testimo- 
ny; to which decision defendant excepted. ’ 

Defendant's counsel requested the Court to charge— 

1st. “That if they believe Bell- traded for the note, and paid 
Spain a valuable consideration, without notice of plaintiff’s rights, 
that he acquired a good title, and in order to destroy it, he must, 
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in taking the note, have acted mala fide.” The Court refused 
so.to charge, and defendant excepted. 

2d, “ That trading for a note after it becomes due, is not of it- 
self mala jides, but at most, a circumstance to raise a presump- 
tion, which may be rebutted by other circumstances.” 

The Court charged, “Though it may not. be evidence of bad 
faith, the law has put a brand on the note over-due; they are 
considered dishonored ; it is a circumstance requiring inquiry on 
the part of the person taking it; it is notice of defect of title, if 
taken after due, and the title of the real owner not impaired.” 
To which charge and refusal, defendant excepted. 

3d..“ That if Spain held the note as. an attorney for collection, 
he had a right to receive the money on the note, either from Bell 
or, Battle.” The Court charged, “ An attorney has a right to re- 
ceive payment from any third person; butif the money received 
is notin payment, of the note, he can make no title to the note to 
the person so paying ;” and defendant excepted. 

The Court charged the Jury, among other things, “If you be- 
lieve the. note was placed in Spain’s hands for collection, as an at- 
torney, then whether Bell paid a valuable consideration or not, 
and with or. without notice, and whether, or not, Bell knew that he 
held it as attorney, Spain could convey no title.” 

To this charge defendant excepted, and upon these several ex- 
ceptions error is assigned. 








James Tuomas and N. G. Foster, for plaintiff in error. 
A. H. H. Dawson and Cong, for defendant. 
By the Court—Nisnet, J. delivering the opinion. 


The Court below did not, in our judgment, err in admitting 
the interrogatories. of the witness, Spain, tendered by the plain- 
tiff, The action was trover, brought to recover a promissory 
note by Kinsey, the original owner, against the administrator 
(Mr. Thomas) of Bell, who had bought it of the witness, Spain. 
The great.question in the case was, whether the title-of the pur- 
chaser was good against the title of the first owner and payee of 
the note. . The plaintiff below took out a commission for the pur- 
pose of examining, and did examine Spain, relative to the owner- 
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ship of the note ; the time when it passed out of the possession of 
Kinsey, the first owner; as to who received the note from him; 
for what purpose was it delivered to him, Spain; whether he was 
authorized to transfer it; to whom was it transferred, and wheth- 
er the plaintiff had received any part of the consideration for which 
it was transferred. The defendant propounded to the witness 
several questions upon cross examination, and among them this, 
to wit: “ What was the consideration of the note, and was there, 
or not, a demand to Stephen Blount settled at the same time.” To 
this question the witness answered, “ He received money as the 
consideration. Deponent does not know any thing of a settle- 
ment between Stephen Blount, at that time. He was attorney 
for Blount and Kinsey.” 

The objections to the admissibility of these interrogatories are 
two— ° 
1. Because, although the commission issued before the death 
of Bell, yet it was executed after his death, and before his. re- 
presentative was made a party. : 

2. Because the second cross interrogatory (quoted above) was 
not answered. 

As to the first exception, it is sufficient’ to say, that the com- 
mission issued during the life of Bell, and when there was a case 
fully represented in the Court, and the evidence was offered af- 
ter the representative of Bell had been regularly made a party 
in that cause. In view of the exception, the time of executing 
the commission is immaterial. The defendant was deprived of 
noright, by reason of the fact that the commission had been exe- 
cuted after the death. of Bell, ard before his administrator had 
been made a party. The. witness had been cross examined du- 
ring Bell’s life. The cross examination went out with the com- 
mission. What other right had the defendant touching the.ex- 
amination of the witness? The action did not abate by the death 
of Bell—it was only in abeyance. 

[1.] The second exception is, also, to our minds, indefensible. 
Cross questions must be answered, it is true, and if not answered, 
the execution is defective; and the right of cross examination, 
particularly in our loose mode of taking testimony by commis- 
sion, ought to be most carefully guarded. In this case, it seems 
to us that the interrogatory referred to, (or that part of it in rela- 
tion to the consideration.of the note, the exception being, as we 

VoL. vill. 54 
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understood it, confined to that part,) was answered according to 
what we conclude was a reasonable understanding, on the part of 
the witness, of its meaning and object. .Taking into view the 
character of the issue made between the parties—involving main- 
ly the ownership of the note—the character of the direct. exami- 
nation, pointing as that does to this issue, and one of the direct 
quéstions, referring specially to the consideration paid to the wit- 
ness by Bell, when the transfer was made, we conclude that the 
witness did understand, and had good reason to understand the 
question, “‘what was the consideration of the note,’’ as pointing 
to the kind of consideration which he received upon the transfer 
of the note. According to that understanding of it, the question 
is fully answered. We think the question answered according 
to a fair construction of its meaning and intent, and that.is suffi- 
cient. 

[2.] Moreover, these interrogatories, as appears by the bill of 
exceptions, had been read on a former trial of the cause, without 
exception. If the exception were good, permitting the inter- 
rogatories to be once read without uiing: it must be held a 
waiver. 

[3.] The second error complained of is, the refusal of the 
Court to admit the ‘testimony of David Lewis, proving the say- 
ings of Spain, relative to his title to the note. The record dis- 
closes that Spain had received the note, as an attorney, for collec- 
tion; and had sold it to Bell, the defendant’s intestate. We see 
ho teason why Spain was not a competent witness in the cause. 
His sayings going to support the title to the note in the defend- 
ant were, therefore, inadmissible. Had he been proven to be the 
agent of the plaintiff, authorized to sell the note, his sayings re- 
lative to the title, at the time of the transfer, would have been 
admissible, as part of the res geste; but such agency was not 
proven. 

[4.] The defendant tendered in evidence, the interrogatories 
of Spain, for the purpose of laying the foundation for.an attack 
upon his credibility; They -were objected to by the plaintiff, 
upon the ground that it appeared from the interrogatories them- 
selves, that questions other than those propounded when the com- 
mission issued, were put by one John A. Corwin, attorney for 
the-defendant, and the objection was sustained. -The ruling out 
ofthese interrogatories, constitutes the third ground of alleged 
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error. Upon examination, we find that the questions originally 
propounded, were signed by James Thomas, who had been made 
a party to the suit, as the administrator of Bell. The commis- 
sioners certify to the fact of several additional questions being put 
to the witness by John A. Corwin, attorney for defendant, They 
return the questions and the answers to-them. According. to 
their return, the questions were put to the witness by an attor- 
ney for the defendant, and we are constrained to infer, after the 
commission had issued—indeed, at the time of its execution, 
The decision of the Court is sustainable upon two grounds—~ 

1. The Act of 1799, requiresa party desirous of taking the 
testimony: of a witness out of the County or State, to give ten 
days’ notice to the adverse party, and to serve him with a copy of 
the interrogatories. When this is done, and not before, is he en- 
titled to a commission. -In this case, the Act has not been com- 
plied- with. The interrogatories propounded by Corwin, were 
not served upon the adverse party ten days before the issuing of 
the commission ; indeed, at no time were they served upon him. 
The reason of this requirement is very clear. It is tc enable the 
adverse party to cross examine the witness in relation to all the 
subject matters of the direct examination. Prince,.4265. 

2. The presence of counsel for one of. the parties, taking part 
in the examination by propounding questions, prevents its imparr 
tiality, and vitiates the whole. Our law makes no provision for 
the presence of the parties; the examination is in writing, con- 
fined to the questions put to the witness before the commission is 
sues, and confided to impartial commissioners. The commission 
issues in blank, and is filled by the party suing it out. At best, 
thisis a very unsafe mode of taking testimony, in which the party 
seeking it has the advantage. We cannot guard it too carefully 
from abuse. In Gilanton vs. Grigg, this-Court held, that deposi- 
tions taken by a student at law of an attorney in the cause, and 
in thé office and presence of the attorney, are inadmissible. 6 
Ga. Rep. 424. See, also, Tillinghast, Starke. & Co. vs. Walton, 
Ga. Rep. 335. This~is a stronger case than either of these. 
Manifestly,.impartiality in taking the depositions cannot be pre- 
sumed, when one party-is present by. his attorney, and participar 
tingin the examination, the other being absent. It was saidin the 
argument, that this is not an objection to the execution of the in 
terrogatories, but to the testimony itself, and, therefore, the en 
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swers of the witness .to the questions propounded by Corwin 
only, should be rejected, and the remainder of the depositions 
admitted. Not so. The objection lies to the execution of the 
commission. It is not impartially executed. Had Corwin, the 
attorney for the defendant, being present, asked no. question, the 
whole would be rejected ; much more will the whole testimony 
be rejected in the case made by this record. 

[5.] The main question in this case is, whether Bell, the pur- 
chaser of this note, bona fide and for value, after it was due, 
from Spain, who had no title to it, acquired a title good against 
the plaintiff, who is the payee and true owner. The plaintiff in 
error maintains that he did. The Court below held that he did 
not, and our judgment is with the presiding Judge. We are 
aware that the adjudicated cases on this point, in the English and 
American books, are few; for the reason, no doubt, that it has 
been considered too plain to admit of question. This assertion 
may appear to. the learned counsel for the plaintiff in error ex- 
travagant, holding as they did, that the question was one of -sub- 
tlety and great magnitude. This cause would have been, with- 
out question, one of vast magnitude, had this Court adopted and 
established the doctrine of the counsel; because, in that event, we 
would have ordained a new rule of property—a rule, as we think, 
up to this moment unknown to the Common Law. The judg- 
ment, however, which we have felt it our duty to render, is enti- 
tled to no merit other than that of consistency with the long es- 
tablished law. The apparent difficulty-of the question has, I 
apprehend, grown out of the blending of it with others akin to, but 
not identical with it.. For example, the rule in relation to the 
title of the holder of a note or bill, bought dona fide and for value, 
before maturity, of one having no title, as against the rightful 
owner, is well established, and is in accordance with the views 
entertained by the counsel. In such a case; the title of the pur- 
chaser is protected, unless charged with mala fides. This ques- 
tion is, in many particulars, analagous to that now under review. 
Under what circumstances the title of a purchaser, bona fide and 
for value, of a bill or note not yet due, will be protected, has been, 
and is to this day, a matter of much discussion in the books; and 
the language of Judges and elementary writers in these discus- 
sions, is not always very discriminating. Being applicable to ca- 
ses of notes purchased before maturity only, for want of distinct+ 
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ness, it often seems to be applicable to cases of nutes or bills pur- 
chased generally, and has been held applicable to cases, therefore, 
of notes or bills bought after maturity ; when, in truth, I have no 
doubt both the Courts and the elementary writers have believed 
the distinction between these cases to be so well established, and so 
generally recognized, as to require no careful discrimination. _ In 
justice, however, as I shal] attempt to show,.to more than one of 
our own great Jurists, and I refer more particularly to Kent and 
Story, 1 must add.that they have maintained the distinction with 
intelligible precision; only, perhaps; too closely following the 
English formulary, in only negatively excluding cases of notes 
and bills purchased after due. Again, there is voluminous dis- 
cussion in the books, relative to the doctrine ot equities, as be- 
tween the makers of notes and holders, acquiring title -both be- 
fore and after maturity; all of which has just. nothing. to.do 
with the question of tét/e between the holder, buying of one hay- 
ing no title, and the true owner.. From such causes, no doubt, 
has originated the apparent sanction which the opinions held by 
the counsel for the plaintiff in error in this cause, has received 
from the books. It will be seen, however, that.this sanction is 
merely apparent. My duty, then, will be to isolate this question 
from others; give it-its real position in the science ; and in that po- 
sition, determine upon what principles and what authorities it 
rests. ee: 

The general rule of the law of this State and of Great Brit- 
ain is, that no man-can acquire a title to a chattel personal, from 
any one who has himself no title to it. A-contrary rule would 
subvert the foundations upon which property rests, violate. natu- 
ral justice, and make the law the agent for outraging the first 
principles of morality. If property found or stolen, or obtained 
by violence or fraud, could be sold, and the title in the purchaser 
be maintained against the real owner, then would the law pan- 
der to injustice and patronise immorality. However innocent 
the. purchaser under such circumstances may be, and however 
great his loss may be, and although he is, in fact, the victim of 
villainy, his title is subordinate to the title of the true owner. 
He gets the title of his vendor and no more, which must yield to 
the title of the-owner, whenever that is established. This rule 
is of general application, and embraces all kinds of personal pro- 
perty—applying, generally, to notes, bills and other negotiable se- 
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curities, as well as to negroes, stocks or horses. To this general 
rule there are a few exceptions. By the Common Law, property 
sold in market overt, is not embraced in it; and by the Common 
Law, and by the judgment of this Court, negotiable instruments, 
transferable by delivery, and when not yet due, are an exception. 
The law touching this last named exception, was maturely consi- 
dered in Mathews vs. Poythress, 4 Ga. Rep. 287. The rule set- 
tled in this case, as we then thought and still think, according to 
authority, is this: The purchaser of a bill, note or other nego- 
tiable security, transferable by delivery, who takes it before it is 
due, from one who himself has notitle, bona fide and for value, 
acquires a good title, but his title will be defeated by mala fides 
in the purchase.” What it is especially necessary to note is, the 
general rule, embracing within its wide range, bills, notes and 
other negotiable securities, as well as all chattels, and the excep- 
tion, which embraces in its restrictive scope, negotiable securities 
which are transferred before they fall due. Itcould avail nothing 
now to question the equity or the morality of this exception. 
The equity of it has been put upon the principle, that where one 
of two innocent persons must suffer loss, by the fraud of a third 
person; it must fall upon him whose credulity, or negligence, or 
misplaced confidence, has enabled such third person to perpetrate 
the fraud. The principle is not questioned. But before the ex- 
ception can be sustained upon it, the case which is brought with- 
in the exception, ought to be the case contemplated by the prin- 
ciple; that is to say, the negligence, credulity or misplaced con- 
fidence ought to be demonstrated. But in the application of the 
rule upon which the exception goes, are these or any of them, 
always required to bedemonstrated? The-answer may be given 
by looking to the cases made in the books, . For-example, that 
faith in agents which is so necessary to commerce as to be its 
soul, is the misplaced confidence by virtue of which, in many cases, 
the honest owner loses his property; for, I apprehend that there 
are numerous cases where a commercial agent having, without 
authority, sold securities not due, belonging to his principal, and 
appropriated the proceeds, the title ofthe purchaser -has been 
protected. I will not pursue this inquiry farther.. The true 
ground upon which the exception rests, is commercial expedi- 
ency. It is to promote the ready circulation, and to extend the 
credit of negotiable paper, and in so doing subserve the great 
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interests of commerce. The exigencies of commerce, require 
that they should become practically an equivalent te, and repre- 
sentative of money. Such character they have, to a great extent, 
and have derived it, in no small degree, from that.ready circula- 
tion which the exception gives tothem. That it promotes the ins 
terest of all mercantile communities, there cau be no doubt. It 
is beneficially applicable to our own State—not solely mercantile, 
agricultural or mechanical. If it be conceded, (what I do not 
assert,) that it works injustice to the owner, yet it is.one of those 
instances in which public good is promoted by individual injury. 
It is, at all events, established by authority, overwhelming in char- 
acter and in amount. 

Does this exception extend to notes, bills and other securities 
past due? Itdoes not. There are cases, which tpon slight pe- 
rusal, seem to be cases of over due securities; but upon careful 
examination, they are found to be cases of premature securities. 
Such is the case of Peacock vs. Rhodes, (Douglass, 636,) relied 
upon by Col. Foster. I think it may be safely said, that there is 
not to: be found a single judgment of a single Court of any au- 
thority, which has extended it to paper over due. Certainly I 
have found no such judgment. Then, the question here made, is 
disconnected with all the learning in the books, which applies to 
the exception I have been considering. Bills, notes and-all other 
negotiable securities, after they are.due, are subject to the: great 
property rule first announced. That is, that he who, bona fide 
and for value, buys it from one having no title, acquires none. 
He buys with it the title of his vendor, and does not get a title 
better than the rightful owner.- 

We are invoked to extend the exception to this general law of 
property, to paper transferred after it is due. Upon expediency 
we ought. not, and upon authority we dare not, respond favora- 
bly to the-invocation, It is argued, that. the same necessity of 
commerce, which at first suggested, and which now justifies the 
exception as to paper xot due, will authorize its extension. to pa- 
per over due. The reason for the one, it is insisted, is equally as 
strong as the reason for the other, and it is asked wherein consists 
the grounds of the distinction? To which it may be replied, 
that the demand for increased negotiability in notes and bills, parti- 
cularly in Georgia, is fully satisfied by the one exception. Thelaw 
merchant, as it stands, is adequate to all the requirements-of busi-+ 
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ness in our State, and I see no reason why the Courts should le- 
gislate notes and bills over due, into a more active:circulation, at 
the expense of a fundamental law of all personal property. But 
there is reason for the existing exception, to be found in the char- 
acter of a paper not due, whichis not found in the character of a 
paper past due; and in the rights and obligations of the parties 
on a note not due, which are not found in the rights and obliga- 
tions of the parties to a note past due. The utility of notes, bills, 
&c. grows out of their negotiability, and they are negotiable be- 
cause, in the language of Mr. Story, they are practically “ equi- 
valent to, or the representative of money.” Now, in a very em- 
inent degree, they are equivalent to, and the representative of 
money, before they are due. Before maturity they .stand unim- 
peached.:- The presumption of law is, that they will be paid at 
maturity, aud because of this presumption, they pass freely from 
hand to hand, as the representative of money. Bills, particular- 
ly, in-practice, are made to represent money. By them exchan- 
ges are conducted; estates transmitted from empire to empire, 
«and, indeed, the affairs of foreign commerce chiefly transacted. 
It would be a curious ‘and interesting inquiry, to attempt the as- 
certainment of the amount of the capital ofthe world, at any one 
time afloat in bills and other negotiable securities running to ma- 
turity.. Confidence. in them is the basis of commerce. Before 
maturity, the purchaser is not subject-to the equities attaching to 
the paper, between the original parties, unless he buys with no- 
tice of these equities, and such notice must be carried home to 
him, before they can be let in against him. Such being the legal 
character of notes-and bills before maturity, there is reason found 
in that character, for facilitating and extending their circulation, 
by protecting the title; and it was on these accounts that the 
British Courts laid upon this title their strong hand and created 
the exception. It became the law of Georgia by our Adopting 
Statute, and is the law, as I suppose, of every State in the Union. 
But how stands the same bill or note after maturity? The time 
of payment being past, the presumption of the law is, that there 
is some good -reason why it was not paid. It is not’ genuine; 
there was no consideration, ‘or it has failed_or was illegal; there 
are off-sets or other equities against it; or the parties liable are 
notable to pay. It goes into circulation dishonored—bdranded 
with a protest. The purchaser takes it upon the credit of thein- 
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dorser, and subject to the equities. Itis not, and in the character 
it wears, it ought not to be considered as fully, by large odds, the 
equivalent or representative of money, as it was before maturity. 
Why, then, should its negotiability be extended by protecting 
the title of the holder? Indeed, instead of promoting the inter- 
ests of commerce, by fostering and increasing the circulating 
quality of such paper by protecting the title, the reverse effect 
would result. Commerce would be injured by extending the cir- 
culation of paper not entitled to credit. 

It is said that much of this reasoning, although applicable to 
notes and bills negotiable by indorsement, does nojgpply to notes 
payable to bearer, and negotiable by delivery, or to notes and 
bills payable to order, and indorsed in blank. It is urged that 
the title passes by delivery—goes with the note—is a necessary 
element of the paper itself, and is evidenced by possession; that 
when one transfers such paper by delivery, he does not become 
a party to it, and is not liable on it, and that, therefore, the hold- 
er cannot look to him, as he may to an indorser-—he does not take 
it on the credit of the transferer, From all of which the nfer- 
ence is drawn, that the title thus acquired is good in the holder, 
to such a note or bill over due. Now, all these things are generally 
true. The title passes by delivery, and possession is evidence of 
it. Soofa horse; yet the title to the horse and the bill does not, 
thereby, become unimpeachable. The possession in either case, 
is only prima facie evidence of title, and may be resisted, It 
(the title) may be shown to have been acquired through one hav- 
ing no title. Story on Prom. Notes, §43.. Stary on Bills, §60. 
Chitty on Bills, ch. 5, pp. 180. 252. 8th edit. Batley on Biils, 
5th edit. ch. 1, §10, p. 31. 

Again, although the transferer of a note or bill, negotiable. by 
delivery, is not liable to the transferee on the note or bill, he is 
not, by any means, free from responsibility. Unless it be ex- 
pressly otherwise agreed, be warrants by implication, that he is 
the lawful holder, and has a just and valid title to the instrument, 
and a right to transfer it by delivery. He- incurs liabilities on 
other grounds, which I need not state. Story on Prom. Notes, 
§118, p. 127, 1b. on Bills, §§109, 111. I do not consider that 
notes and other securities, negotiable by delivery, in reference to 
this question, stand upon grounds different from such as are only 
negotiable by indorsement, 

vot vit 56 
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I close this discussion by referring to a few authorities which 
sustain our judgment. Mr. Story, when discussing the rights of 
the holder, says, “ Hence it is that a bona fide holder for value, 
without notice, is entitled to recover upon any negotiable instru- 
ment, which he has received before it has become due, notwithstand- 
ing any defect or infirmity in the title of the person from whom 
he derived it.” 

Ch. Kent says, ‘“‘ The dona fide holder can recover upon the 
paper, though it came to him from a person who had stolen or 
robbed it from the true owner, provided he took it innocently, in 
the course ofyprade, for a valuable consideration, and not over 
due,” &c. 

Similar language is used by other elementary writers, which I 
forbear to quote. - In relation to these elementary extracts, I re- 
mark, that the writers are discussing the title of the holder, when 
derived from one holding no title, and one of the conditions upon 
which they make that title good is, that it be acquired before the 
- paperis due. The inference is logical and irresistible, that if the 
title is acquired after it is due, it is not good. 1 Story on Prom. 
Notes,£§191. 3 Kent’s C.'78. Baily on Bills, 524, 528. 

The case of Down vs. Halling and others, (4 Barn. & Cress, 
330.. 10 Eng. Com. Law R. 347,) is an authority in which the 
very question I have discussed is considered and adjudged. That 
was an action of assumpsit for money had and received, brought 
by the true owner of a check against a purchaser, who bought it 
after it was due, from one who had no title, and to which pur- 
chaser it had been paid. The Court likened the check to a bill 
over due, and held that the purchaser acquired no title, and was, 
therefore, liable to the plaintiff. Bayley, J. said, “‘ There is no 
question whatever in the case, if the distinction between bills 
over due and not due, is adverted to. If a bill, note or check be 
taken after it is due, the party taking it can have no better title to 
it, than the party from whom he takes it, and, therefore, cannot 
recover uponit, if it turns out that it had been previously stolen 
or lost. Thisis, therefore, just like the case of a bill taken after 
it is due, and the party taking it has no better title than the per- 
son from whom he took it, and cannot recover upon it.” 

Holroyd, J. held the same opinion. The case stood over for 
consideration upon some point in it, and afterwards, Abbott, C.J. 
among other Sthings, said, “It was proved that the check was 
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given to the plaintiff by his brother. By that delivery the pro- 
perty in it vested originally in the plaintiff. It farther appears 
that the check came into the possession of the defendant five days 
after its date. We are of opinion that an instrument of this kind, 
coming into the hands of a party so long after its date, is to be 
considered in the same light as a bill of exchange over due, and 
in_such case it is incumbent on the party who takes the instru- 
ment ‘under such circumstances, to show that the party from 
whom he took it had a good title to it.” 

The case of Emmerson vs. Crocker,(5 New Hamp. R.) is a case 
immediately upon the question, and deciding that the holder of a 
note, transferred to him after it was due, by one having no title, 
acquired no title to it. 

In a late case decided in Connecticut, (17 Con. R. 511,) Clarke 
vs. Sigourney, where A gave his note to B, payable to B or order, 
on a certain future day, which lay in his hands until his death, 
which was long after it fell due, and after his death came into the 
hands of C, his executrix, with the name of Bindorsed in blank 
on the back of it, who delivered it to D, in the state in which she 
found it, for a valuable consideration, it was held, that C, as exec- 
utrix or otherwise, had no authority to deliver the note as a note 
indorsed by B; that D consequently had acquired no legal title to 
it, and that as the note came into the possession of D after a fell 
due, it was subject to the defence of a want of title in him. 

I need scarcely add that the judgment now pronounced does 
not, in any way, interfere with the negotiability of over due notes 
and bills and other securities, by any fair and legal transmission 
of title from the owner. 

Let the judgment be affirmed. 
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No. 69.—Anprew Turner vs, Wittiam CoLuins. 


[t.] An application for a certificate to prevent damages being assessed,-un 
«der the Act of 1845, creating the Supreme Court, will not be heard after 
the term at which the case was determined. ‘ 


This was an application on the part of Andrew Turner, who 
was plaintiff in error in a writ of error, returnable to and decided 
at Macon, February Term, 1850, for a certificate that the cause 
was not brought up for the purpose of delay, in order to be reliev- 
ed from the ten per cent damages provided in the Act organizing 
this Court. 


L. J. Guenn, for the motion. 
Doyat and Notan, contra. 


By the Court—Lumrxin, J. delivering the opinion. 


[1.] By the 5th-section of the Act of 1845, it is provided, that 
“if the decision and judgment of the Court below, be for any sum 
certain, and be affirmed in the Supreme Court, the plaintiff may, 
in the Superior Court, enter judgment against the defendant and 
his securities, for the amount of principal, interest and costs, as 
shall have been confessed or found by a Jury, and ten per cent 
damages on the principal sum, and have execution zmmediately 
after the decision of the Supreme Court, so certified as aforesaid : 
Provided, that if any one or more of the Judges of the Supreme 
Court shall certify, that in his or their opinion, such cause was 
not taken up for delay only, then, and in such case, the damages 
shall not be allowed.” 

The question preseated for our determination is, can an appli- 
cation for the certificate to prevent damages being assessed, be 
made after the term at which the cause was decided? We think 
not. The Statute entitles the party to an execution for his prin- 
cipal, interest, costs and damages, immediately after the final de- 
cision in this Court; and this right would negative the idea that 
an application could be made to stay these damages after the re- 
mittitur had been transmitted to the Court below. 

Besides, it would be both mischievous and inconvénient to al- 
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low such a practice. The opposite party, by his counsel, might 
not be present at any subsequent term, to resist the application ; 
nor could the Court remember always, with sufficient distinctness, 
the merits of the cause, so as to enable them to act understanding- 
ly in the premises. Without entering further into the argument, 


we must respectfully decline to hear the motion. 





